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Foreword

The preparatory work for this project was initiated 8—9 May 2007, as I, on behalf
of the Finnish National Council for Crime Prevention, participated in a meeting
in Stockholm, organised by the Swedish Ministry of Labour together with the
ILO, UNODC, and OSCE.' The meeting was entitled “Nordic expert seminar on
trafficking for labour exploitation”. Its purpose was to survey the state of
knowledge concerning trafficking for labour exploitation.

A first plan for continuing the work was made already in June 2007 as I
submitted, upon the request of the organisers of the Stockholm meeting, a
research proposal envisaging a Nordic project based on the idea of establishing
country report groups comprising a broad range of experts knowledgeable in the
topic of trafficking for forced labour. This initiative did however not result in
further action. It did nevertheless inspire me to try to see how such an approach
could be applied at national level. As a first step, upon preparatory work in 2008,
HEUNI organised in early 2009 the first Finnish national expert meeting with
the logic inspired by the Stockholm 2007 seminar. This meeting eventually
served as the first national expert meeting on the topic.

The second stage of the work was to plan and, upon successful application of EU
co-funding, to launch the three-country EU project with Estonian and Polish
partners, for which the current report is the outcome.

Trafficking for forced labour has been gradually acknowledged to be an issue
that is relevant also in Europe, and indeed in any country. While trafficking for
sexual exploitation has over the last decade or more been the target of extensive
campaigning, awareness-raising and research, forced labour has come to the
forefront only lately. This may be understandable, in the first place because it
seems to be a rather recent phenomenon in its current forms, driven by new
developments in the integrating European labour market. A further reason is that
it i1s concealed within an existing legal labour market, and internal as well as
external controls, including control by the relevant authorities, have been rather
unprepared to cope with the multiple aspects of the problem. The low visibility
of trafficking for forced labour is also due to an outdated public image of
trafficking for forced labour, suffering from the belief that forced labour is equal
to enslaving people to work at gunpoint and/or in chains, or imprisoned in
sweatshops.

The present report is the first one of this extent in Finland, Estonia and Poland;
indeed, to our knowledge among the first in all of Europe to apply a broad
empirical approach to the topic, starting from the concrete event level and
combining hidden knowledge from multiple information sources, rather than
focusing on legal and theoretical definitions and administrative information

' See UNODC: Global Initiative to Fight Human Trafficking, Addressing a modern form of
slavery. Concept Paper and Roadmap 13 March 2007.



sources. Definitions are of course essential for any discussion of the topic, but
insufficient for the collection of relevant data in a situation in which data
collection systems have not (yet) been developed to meet the need for concrete
evidence of what is going on in real life. If crime data derived from
administrative sources, such as police and other authority statistics and
information sources, are accepted as the sole source of information on this
aggravated crime, there would seem to be practically no problem at all — and this
belief seems to continue to prevail: our results are concrete proof of the fact that
administrative data sources have been highly ineffective in capturing trafficking
for forced labour. Even at their best, they are currently only able to provide a
very limited and biased overview of the phenomenon. This is because authority
statistics and administrative data sources on any crime issue are in the first place
reflecting what relevant authorities have been doing, rather than what happens at
event level. This feature of administrative crime data is accentuated in the
context of “new” forms of crime — “new” referring typically not so much to the
genuine innovation the crime represents but to its novelty in terms of awareness
and lack of systematic information — and, as in this case, the evasive nature of
the phenomenon in question.

The present report demonstrates how hidden or latent information can be
“mined” from existing sources and combined to the effect of creating a hitherto
missing overview of the nature of the phenomenon. The basic idea is that for a
weakly documented offence to be better identified, a first step is to study
carefully the environment in which it takes place. With this logic in mind, it is
necessary to start with a broad approach, identifying the general framework
within which the crime is concealed. Once this has been done, there are better
chances to identify also the serious and aggravated offences. This report, in
particular its Finnish part, demonstrates the efficiency of this approach.

For the time being, the outcome is qualitative. However, if developed further,
this approach can even be applied for gaining quantitative evidence.
Furthermore, the report suggests, and provides guidelines as to how similar work
could be carried out in other countries for improved country assessments and for
improved comparisons. The initial objective of the project was indeed to develop
a data collection solution that could be adopted for use in other countries. The
description of the actual situation of trafficking for forced labour was expected to
be a parallel outcome of the work, admitting that it could not be a comprehensive
description but however much superior to what had been documented earlier. In
fact, this report proved to be a success also in this respect, providing an
abundance of direct observations of trafficking for forced labour and the
dilemmas related to monitoring the phenomenon and to developing effective
control measures.

Helsinki 28 February 2011
Kauko Aromaa

Director
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Trafficking for Forced Labour and Labour
Exploitation — Setting the Scene

Natalia Ollus & Anniina Jokinen

Introduction, project background and objectives

Free movement within the EU, competition in the market economy, and the
pursuit of cost-effectiveness have increased the mobility of labour to and within
Europe, including Estonia, Finland and Poland as concerned countries. One
feature of the market economy is the search for cheaper labour. Labour costs are
a dominant feature, particularly in labour intensive areas such as the cleaning
and construction sectors and cause employers to look for cost-saving measures.
In many of these sectors, migrant labour is a cheap alternative compared to
domestic labour. Problems occur when cost-cutting creates unequal labour
markets where working conditions of migrant labour differ from those of
domestic labour. This may result in the exploitation of migrant workers, of
which an extreme form may be trafficking for forced labour. Human trafficking
may occur if the employee has been deceived, or if his/her dependent status and
vulnerability has been abused in order to subject him/her to exploitation.

Given the hidden nature of the phenomenon (Kangaspunta 2007; Laczko 2007),
there is only limited information available on trafficking for forced labour.
Victims rarely report their experiences to authorities or other actors and these do
not necessarily recognise and identify cases of trafficking. Furthermore, the
distinction between trafficking and other types of exploitation is challenging. It
is therefore in the public interest to foster an improved understanding of the
human trafficking phenomenon. This publication thus provides new information
about the phenomenon of trafficking for forced labour and labour exploitation in
Estonia, Finland and Poland.’

The issue of trafficking for forced labour and labour exploitation is not a new
phenomenon. Trafficking in human beings has sometimes been called “modern-
day slavery” while others have defined trafficking as forming part of slavery
(Bales et al. 2009). In any case, detailed information on trafficking for forced
labour in contemporary European societies has been scarce. The need to collect
specific information on this crime was raised at a Nordic Expert Seminar on
trafficking for forced labour, organised in Stockholm in May 2007. General
consensus was reached at the meeting as to the need to address the lack of
knowledge and to enhance data collection and research on trafficking for forced
labour (Regeringskansliet 2007). As a result, the European Institute for Crime

' The study does not include trafficking for sexual exploitation or trafficking in the context of
prostitution.
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Prevention and Control, affiliated with the United Nations (HEUNI) decided to
launch a study on this topic. At the end of 2008, HEUNI began collecting media
materials and newspaper articles on the issue of exploitation of migrant workers
in Finland, and simultaneously began mapping potential data sources. HEUNI
called a first national expert meeting in early 2009. The aim of the meeting was
to discuss the issue of trafficking for forced labour and the exploitation of
migrant workers in Finland, as well as to address the national and international
definition of trafficking for labour exploitation. Following this initial meeting,
HEUNI developed an international project to address trafficking for forced
labour.

Estonia and Poland were selected as partner countries due to their geographical
proximity to Finland, and, in addition, all three countries border the Baltic Sea.
Both Estonia and Poland are countries of origin of migrant labour to various
other European regions, including to Finland. The assumption was also that
Estonia is primarily a country of origin, while Finland is a country of destination
and Poland is a country of both origin and destination. The premise was that the
study of these three different countries could create a broader understanding of
trafficking for forced labour in the North-Eastern part of Europe and in the Baltic
Sea region.

With the support of the Prevention of and Fight against Crime Programme of the
Directorate General Freedom, Justice and Security of the European Commission,
a joint project was launched at the end of 2009. The project entitled “Trafficking
for Forced Labour and Labour Exploitation (FLEX) - towards increased
knowledge, cooperation and exchange of information in Estonia, Finland and
Poland” was carried out in cooperation with the Faculty of Law of Tartu
University (Estonia) and the Human Trafficking Studies Centre of Warsaw
University (Poland). HEUNI acted as the overall project coordinator,
implemented the project activities in Finland and prepared the national study on
Finland. Tartu University and Warsaw University carried out corresponding
national studies and project activities in their countries.

The project had three main objectives. The core objective was to develop a
research methodology that can be used in the future to collect more systematic
information on trafficking for forced labour and labour exploitation. The second
objective was to describe the trafficking for forced labour that exists in the three
countries. The third objective of the project was to improve the exchange of
information and cooperation both at the national and international level.

As regards the development of the research methodology, the project aimed to
increase the knowledge of trafficking for forced labour by using both a
qualitative and quantitative approach to collect information. The strategic aim
was to collect the information from various sources, including through thematic
interviews with various experts as well as with victims of trafficking and/or
labour exploitation. In addition, information was to be collected from police,
prosecutor and court data, as well as data from various registries and media
information, such as newspaper articles. The purpose of the varied data sources
was to make it possible to describe trafficking for forced labour and labour
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exploitation from a broad perspective in the three countries. As a result, the
project aimed to increase the awareness of the phenomenon in the three
countries, including through dissemination to experts, to media representatives
and also to the general public. The detailed research methodology, developed
under the auspices of this project, is presented in the concluding part of this
book.

Furthermore, the project utilised a networking approach both to collect
information and to disseminate information, as well as to enhance cooperation.
In order to bring together people who work with human trafficking for forced
labour and exploitation of immigrant labour, and to create a network of relevant
experts both nationally and internationally several different meetings were
organised.

The FLEX project’s main research questions included:

e What kind of exploitative situations of labour exist in the three countries?

e Are there forced labour situations in the three countries and do these
situations include elements of trafficking?

e  Which economic sectors in the three countries are especially affected by
labour exploitation (of EU-citizens and/or third country nationals)?

e What is being done to prevent such exploitation and how can the
responses be improved?

e Do relevant actors and authorities recognise victims of trafficking for
forced labour and are there sufficient mechanisms to assist the victims?

Next we present a brief overview of recent research on trafficking for forced
labour.

Literature and data collection issues

According to the International Labour Organisation (ILO), globally at least 12.3
million people are victims of forced labour. Of these people, 9.8 million are
exploited by private agents, including more than 2.4 million in forced labour as a
result of human trafficking. (ILO 2005a, 10.) Of people trafficked into forced
labour, the ILO distinguishes between people trafficked into forced labour for
commercial sexual exploitation (43 per cent) and persons trafficked for
economic exploitation (32 per cent). The remaining 25 % are trafficked for
mixed or undetermined reasons. (ILO 2005a, 14.) According to the United
Nations Office for Drugs and Crime (UNOCD), globally 18 percent of
trafficking victims identified by state authorities have been victims of forced
labour. In some European and Eastern and Central Asian countries, the
percentage of identified victims of forced labour is higher: 35 % of all identified
victims. (UNODC 2009, 50.)

In addition to human suffering, victims of forced labour suffer considerable
financial losses. According to ILO’s estimate, the global costs of coercion
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amount to 21 billion dollars. This estimate comprises the total underpayment of
wages and recruiting fees. (ILO 2009a, 30—32.)

For several years, the ILO has conducted research on the experiences of returned
labour migrants in the source countries using a standard questionnaire. Such
methodology has been applied in Albania, Moldova, Romania and Ukraine.
Furthermore, the ILO has interviewed victims of forced labour for example in
France, Germany, Hungary, Portugal and Turkey. Based on the research findings
from 10 countries, the ILO maintains that migrants relying on unspecified
intermediaries rather than their own family networks or formal recruitment
structures are more likely to face exploitation during the recruitment process as
well as in employment. Furthermore, the higher the constraints of migrants
seeking employment abroad, the higher the probability that they are trafficked or
exploited in other ways. Lack of money and social capital are therefore major
risk factors. (Andrees 2009.) According to studies conducted by the ILO,
employers control the migrant workers in many ways to make them to stay in
exploitative situations. The pressure may not come directly from the employer
but also criminal migration networks, corrupt police or immigration officials
may be involved. The most common forms of exploitation include lack of
freedom of movement and wage manipulation of some kind (e.g. underpayment,
non-payment, withholding wages). The evidence suggests that forced labour has
to be understood as a process and not as a static relationship between workers
and employers. Moreover, trafficking, forced labour and exploitation form a
complex continuum of coercion, with clear-cut forced labour cases at one end of
the spectrum and more subtle forms of exploitation and coercion at the other end.
(Andrees 2008.)

Similar findings were reported from a four-country study on trafficking for
forced labour by Anti-Slavery International. The study concluded that cases of
trafficking for forced labour occur in a wide range of industries and found four
key factors of trafficking. The workers’ poverty, their lack of awareness
regarding their own rights, isolation, and multiple dependencies make them
vulnerable to exploitation and trafficking. Complex migration and labour
regulations reinforce the vulnerability of the workers, as they may have to resort
to traffickers for “help”. Demand for low cost and disposable labour further
enables the traffickers to generate large profits. Finally, the threatening
mechanism used to control the workers completes this pattern of the four key
factors. According to Anti-Slavery International, tackling and eliminating
trafficking for forced labour is only possible if all of these four factors are
addressed. (Anti-Slavery International 2006, 19.)

In Sweden, an interdepartmental expert group on trafficking for labour
exploitation concluded that cases of exploitation occur particularly in the
restaurant and service sectors, in agriculture and seasonal work, as well as in
domestic work and in the construction and transportation sectors
(Arbertsmarknadsdepartementet 2009, 77). In 2009, the Stockholm District
Court handed out a sentence for trafficking in persons in a case where a disabled
Ukrainian man was forced by violence to beg. In addition, there have been
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several suspected cases where English and Irish asphalt and stone layers have
been exploited. (Polisen 2009.)

In Norway, the number of identified victims of labour trafficking has been
growing in recent years. In 2007, the coordination centre for victims of
trafficking identified 32 potential victims of trafficking for forced labour. The
figure was 71 in 2008 and 80 in 2009. The most common forms of forced labour,
in addition to forced marriage and begging, were domestic servitude, and
exploitation in the health sector and in stone and asphalt laying. (KOM 2010;
2009.) In an Irish study, trafficking for forced labour was found in the restaurant
sector, in agriculture, in domestic work, as well as in the construction and
entertainment sectors. (MRCI 2006.)

The Organization for Security and Co-operation in Europe (OSCE) has reviewed
trafficking for forced labour particularly within agriculture and domestic work.
According to the OSCE, globalisation, migration, labour contracting and
casualisation of labour (i.e. temporary, flexible, and often part-time modes of
employment) are contemporary trends that have had an impact on agricultural
workers particularly (OSCE 2009, 29—32). Human trafficking for the purpose of
domestic servitude is a particularly invisible form of exploitation as it occurs in
private households. The victims usually live together with their employers, and
are thus constantly under the employers’ supervision. The phenomenon is topical
because to a growing degree migrant workers are women who travel abroad to
work in private households as servants, nannies and caretakers. (OSCE 2011.)

An Australian study on labour trafficking utilised data from government sources,
from the community sector, and other relevant agencies. According to the study,
many possible labour trafficking cases are never reported to the authorities and
other relevant actors. These cases of unreported or unrecognised labour
trafficking exist in an environment that includes significant numbers of cases
involving exploitation of migrant workers in Australia. This kind of environment
is a potential breeding ground for more serious forms of exploitation (i.e. labour
trafficking) and therefore the problem should be addressed in this wider context.
(David 2010.)

In the Netherlands, an independent National Rapporteur on trafficking in persons
has functioned for 10 years and published several reports on the national
trafficking situation. The reports include for example relevant case studies (e.g.
Bureau NRM 2009) and information on data collection methods (e.g. Bureau
NRM 2010). In the Netherlands, human trafficking is divided into exploitation in
the sex industry and exploitation in sectors other than the sex industry. In 2009,
12 % of the victims identified by the National Rapporteur were exploited in a
sector other than the sex industry. While in 2007—2009, exploitation occurred
especially in domestic work and the hospitality sector, after 2009 it has mainly
taken place in agriculture and horticulture. (Bureau NRM 2010, 97-98.)

According to a Portuguese study, victims of trafficking for labour come to
Portugal particularly from Brazil and Eastern European countries and they are
victimised mainly in the construction sector, in the domestic services and the
cleaning sector, as well as in the hotel and catering sector and in agriculture. In
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addition, citizens of Portugal have become victims of trafficking for forced
labour and exploitation for example in Spain, France, the UK and the
Netherlands. (Pereira & Vasconcelos 2008.)

A Russian study concluded that trafficking for the purpose of exploitation of
labour may very well be the most common form of human trafficking in Russia.
Based on the figure that 10-30% of all illegal migrants in Russia, i.e. 3-5 million
people, face some forms of trafficking for forced labour or labour exploitation, it
is possible to estimate that the number of victims of such exploitation is close to
1 million. While not all of these people are permanent victims of trafficking,
they form an at-risk group, whose position may near slavery. Based on an ILO
survey, labour migrants working in the Moscow and Stavropol areas had faced
forms of exploitation such as the confiscation of documents, isolation and the
restriction of movement, physical and psychological abuse and work with no
payment or vague terms of payment. (Tiurukanova 2006, 33—35.)

Accurate figures on trafficking in human beings are difficult to find because of
the special nature of the crime. Problems of data collection have been discussed
in studies on research methods (e.g. Aromaa 2007; Kangaspunta 2007; Laczko
2007). According to a study by the OSCE in 2005, it is difficult to collect data
on the human trafficking phenomenon because of its criminal nature and its
abstract definition, but also because countries are not collecting systematic
information about the phenomenon and are not providing sufficient financing for
research on the topic (OSCE 2006). Problems related to data collection have also
been discussed in a recent UNOCD report (UNOCD 2009).

In recent years, however, several data collection projects have been carried out
with the aim of enhancing information gathering on trafficking in human beings.
The European Commission has worked towards developing a coherent
framework for collecting statistical information on crime and criminal justice,
including for developing guidelines for measuring trafficking in human beings
(Commission of the European Communities 2006).

A working group established by the European Commission has been discussing
the harmonization of operational indicators on trafficking (Bogers 2010).
Furthermore, several data collection models have been developed with support
from the EC. These include the joint ILO and EC project, which developed
operational indicators on trafficking in human beings for improved
identification, characterisation and data collection, using the so called Delphi-
methodology (ILO 2009b). With EC support, the International Organization for
Migration (IOM) and the Ministry of the Interior of Austria developed guidelines
for collecting information on trafficking, including comparable statistical
indicators (IOM & B.MI 2009). This joint project proposes models for detailed
data collection on victims of trafficking, on perpetrators and on the trafficking
process (ibid., 59—66). Similarly, the International Centre for Migration Policy
Development (ICMPD) with EC support and together with the Czech Republic,
Poland, Portugal and Slovakia developed a data collection model, with which
one can collect victim-centred information as well as information on perpetrators
and the functions of the criminal justice system (Surtees 2009). The
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MONTRASEC model, developed by the University of Ghent, proposes a model
database with which to collect information on trafficking in human beings and
the sexual exploitation of children (Vermeulen & Paterson 2010).

Several databases on trafficking in human beings already exist. For more than
ten years, IOM has collected information on victims of trafficking in human
beings. At the end of 2009, the database included details on more than 14,000
trafficking victims from more than 85 countries of origin and 100 countries of
destination (IOM Global human trafficking database). The UNODC database,
based on open-source information, includes data on victims and perpetrators of
trafficking (UNODC 2006). The UN.GIFT project, implemented by UNODC,
has furthermore collected statistics and estimates from Member States on
trafficking in human beings (UNODC 2009). Some countries, such as Portugal,
have developed their own detailed trafficking databases (Observatory on
trafficking in human beings). In Finland and in the Netherlands, the National
Rapporteur on trafficking in human beings collects comprehensive information
on the phenomenon and publishes regular reports (e.g. National Rapporteur
2010; Bureau NRM 2010).

Even with the above-mentioned data collection efforts it is only possible to
collect information on known or suspected cases of trafficking. The information
in the various databases is usually based on cases that have come to the attention
of the authorities, NGOs or other actors. However, the majority of cases of
trafficking in human beings never come to the attention of any authorities or
NGOs (see e.g. IOM & B.MI 2009, 49). If the phenomenon of trafficking is
unknown, and if relevant actors do not identify cases of trafficking, it is very
difficult to collect information on the phenomenon using the above-mentioned
models and guidelines. The existing data on trafficking thus describe existing
knowledge rather than provide a comprehensive picture of the phenomenon of
trafficking in human beings. The FLEX project aimed at broadening existing
data collection measures.

Next we present some key international instruments on trafficking for forced
labour.

A brief overview of key international instruments
concerning trafficking in human beings and
forced labour

The Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime

In the late 1990s, the international community awakened to the threat posed by
international organised crime and as a result of this discussion, trafficking in
human beings was criminalised internationally. A specific protocol on
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trafficking in persons was prepared to supplement the UN Convention against
Transnational Organized Crime. The Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children (the so-called “Palermo
Protocol”) provides the first overarching, international definition of trafficking in
human beings. According to the Palermo Protocol (Art. 3a):

“Trafficking in persons” shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or use of
force or other forms of coercion, of abduction, of fraud, of deception, of
the abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude or the
removal of organs;

In line with this definition, trafficking in persons consists of three elements: the
act, the means and the purpose. Forced labour is defined as one of the forms of
exploitation in trafficking. However, the Protocol does not provide a definition
of forced labour. The consent of the victim to the intended exploitation is
considered irrelevant when any of the listed means have been used (Art. 3b). The
Protocol applies to offences that are transnational in nature and involve an
organized criminal group (Art. 4). The Protocol obliges its Parties to prevent and
combat trafficking in persons (Art. 9), assist and protect victims (Art. 6) and
promote cooperation and information exchange (Art. 10). Estonia, Finland and
Poland have all ratified or accepted the Palermo Protocol.”

ILO Conventions concerning forced labour

ILO Convention No. 29 of 1930 is the key international instrument concerning
forced labour. It criminalises the illegal exaction of forced or compulsory labour.
The Convention came about at a time when slavery had officially ended, but
exploitation of labour in overseas colonies and forced movement of people for
labour purposes continued in practice (ILO 2005b, 3). According to the ILO
Forced Labour Convention “forced or compulsory labour” (Art. 2):

shall mean all work or service which is exacted from any person under
the menace of any penalty and for which the said person has not offered
himself voluntarily.

According to the Convention, forced or compulsory labour shall not include
work under compulsory military service laws for work of a purely military

* See the status of ratification at:
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XVIII-12-
a&chapter=18&lang=en.
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character, work or service which forms part of the normal civic obligations of the
citizens of a fully self-governing country, any work or service exacted from any
person as a consequence of a conviction in a court of law, any work or service
exacted in cases of emergency and minor communal services (Art. 2).

ILO Convention No. 105 concerning the Abolition of Forced Labour of 1957
complements the earlier instrument. It obliges parties to suppress any form of
forced or compulsory labour, for instance, as a means of political coercion or a
means of racial discrimination (Art. 1). Estonia, Finland and Poland have ratified
both Conventions (ILOLEX database).

According to ILO Convention No. 182 of 1999 concerning the Worst Forms of
Child Labour, the sale and trafficking of children, as well as forced or
compulsory (child) labour are included in the worst forms of child labour (art 3).
The conventions of the International Labour Organization do not specifically
criminalise trafficking in human beings but there are two ILO Conventions
concerning the rights of migrant workers, which deal with issues of exploitation
of migrant labour: ILO Convention No. 97 concerning Migration for
Employment and ILO Convention No. 143 concerning Migrations in Abusive
Conditions and the Promotion of Equality of Opportunity and Treatment of
Migrant Workers. While the Convention on the Worst Forms of Child Labour
has been ratified by all three countries, neither Estonia, Finland nor Poland has
ratified ILO Conventions No. 97 and No. 143.

Other UN Conventions concerning trafficking, slavery, forced labour and
migration

At the beginning of the 20" century the international community developed
several agreements for the prohibition of the so-called white slave trade (1904
International Agreement for the Suppression of the White Slave Traffic; 1910
International Convention for the Suppression of the White Slave Trade; 1921
International Convention for the Suppression of the Traffic in Women and
Children, and; 1933 International Convention for the Suppression of the Traffic
in Women of the Full Age). At the time, this referred specifically to the
trafficking in European women and the aim of the agreements was to curb
increasing prostitution. In 1949, the United Nations Convention for the
Suppression of the Traffic in Persons and of the Exploitation of the Prostitution
of Others was adopted. The Convention criminalised the benefiting and
exploitation of the prostitution of another person, even when that person
consented to the prostitution. (Schloenhardt 2009; Roth 2010; National
Rapporteur 2010.)

The instruments mentioned above only cover trafficking and slavery for the
purposes of sexual exploitation. During the same period, several instruments
concerning slavery were developed. The Universal Declaration of Human Rights
of 1948 states that “no one shall be held in slavery or servitude; slavery and the
slave trade shall be prohibited in all their forms™ (Art. 4). The International
Covenant on Civil and Political Rights of 1966 prohibits slavery as well as
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forced or compulsory labour (Art. 8). The 1965 International Convention on the
Elimination of All Forms of Racial Discrimination guarantees, among other
issues, the rights to work, to free choice of employment, to just and favourable
conditions of work, to protection against unemployment, to equal pay for equal
work, to just and favourable remuneration (Art. 5).

The International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families entered into force internationally in
2003. The Convention aims at strengthening the human rights of migrant
workers and also states that no migrant workers shall be held in slavery or forced
labour (Art. 11). Neither Estonia, Finland nor Poland has signed the Convention
and most of the signatories are from countries of origin or migrant labour.

EU law

The Council Framework Decision of 2002 on combating trafficking in human
beings obliges Member States to adopt a common definition of trafficking and to
undertake measures to combat the crime. The Framework Decision criminalises
trafficking in human beings for the purposes of both labour exploitation and
sexual exploitation. The definition is in line with the Palermo Protocol with the
exception of trafficking for the removal of organs.

Each Member State shall take the necessary measures to ensure that the
following acts are punishable: the recruitment, transportation, transfer,
harbouring, subsequent reception of a person, including exchange or
transfer of control over that person, where:

(a) use is made of coercion, force or threat, including abduction, or

(b) use is made of deceit or fraud, or

(c) there is an abuse of authority or of a position of vulnerability, which
is such that the person has no real and acceptable alternative but to
submit to the abuse involved, or ensure that an offence referred to in
Articles 1 and 2 is punishable by effective, proportionate and dissuasive
criminal penalties, which may entail extradition.

(d) payments or benefits are given or received to achieve the consent of a
person having control over another person for the purpose of exploitation
of that person’s labour or services, including at least forced or
compulsory labour or services, slavery or practices similar to slavery or
servitude, or for the purpose of the exploitation of the prostitution of
others or other forms of sexual exploitation, including in pornography.
(Art. 1.1)

As in the Palermo Protocol, the consent of the victim to the exploitation is
irrelevant where any of the means set forth in paragraph 1 have been used (Art.
1.2).

Since 2010, a new EU Directive on preventing and combating trafficking in
human beings, and protecting victims, has been in preparation. The Directive
will repeal the 2002 Framework Decision and proposes some amendments to the
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existing criminal law provisions (such as non-application of penalties to the
victim), as well as the enhancement of victim assistance and support, and
improved protection of victims in criminal proceedings. As regards prevention
efforts, the Directive suggests the criminalisation of users of services exacted
from a person, when the user knows that the person has been trafficked. The
Directive also suggests the establishment of a National Rapporteur or equivalent
mechanism in all Member States.

The Directive’s definition of trafficking is the following (Art. 2.1):

The recruitment, transportation, transfer, harbouring or receipt of
persons, including exchange or transfer of control over that person, by
means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for
the purpose of exploitation.

The Directive clarifies the meaning of a position of vulnerability, which “occurs
when the person has no real or acceptable alternative but to submit to the abuse
involved” (Art. 2.2). The definition of exploitation is amended to “include, as a
minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, including begging, slavery or practices
similar to slavery, servitude, or the exploitation of criminal activities, or the
removal of organs” (Art. 2.3).

In December 2010, the first EU Anti-Trafficking Coordinator was appointed.

The Coordinator will improve coordination and coherence between EU

institutions, EU agencies, Member States, third countries and international
3

actors.

The combating of trafficking in human beings is also a central feature of EU
police and judicial cooperation. Trafficking in persons is mentioned as well in
the Treaty on the European Union (Art. 29) in conjunction with police and
judicial cooperation in criminal matters.

The Council of Europe Convention

The Council of Europe Convention on Action against Trafficking in Human
Beings of 2005 provides a broad approach to trafficking. It highlights
specifically the status and identification of victims. Contrary to the Palermo
Protocol, the Council of Europe Convention can be applied to all forms of
trafficking in human beings, including when it is national in nature and also
when there is no organised crime involved (Art. 2). The Convention aims at
preventing trafficking, protecting the victims of trafficking, and promoting
international cooperation on action against trafficking in human beings (Art. 1).

3 http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/1715

21



A special monitoring body, GRETA, has been set up to monitor the
implementation of the Convention. The Convention defines trafficking in a
largely similar manner to the Palermo Protocol.

The Council of Europe Convention for the Protection of Human Rights and
Fundamental Freedoms, which entered into force in 1953, prohibits slavery and
forced labour (Art. 4) and guarantees everyone’s right to life (Art. 2) as well as
liberty and security (Art. 5). The European Court of Human Rights was
established to ensure the observance of engagements under the Convention.
Individual applications can be submitted to the Court, and its decisions are final
and binding. The European Court of Human Rights has so far given two
decisions concerning trafficking in human beings (Siliadin v. France 26.7.2005;
Rantsev v. Cyprus and Russia 7.1.2010).

Definition of forced labour and the ILO indicators

In the context of the FLEX project, particular attention has been paid to the
definition of forced labour as one of the forms of exploitation of the crime of
trafficking. The definition of forced labour as outlined in ILO Convention No.
29 consists of three key elements: work or service; menace of any penalty; and,
voluntary offer. First, the definition covers all work or services, with the
exception of the work and services listed in Article 2. Furthermore, the exaction
of work or service may be distinguished from situations in which an obligation is
imposed to undergo education or training. Second, the exaction of work or
services under the menace of any penalty does not only refer to legal penalties,
but also to the loss of rights or privileges. (ILO 2007, 19-20.) The ILO (2005b)
has listed six elements that describe the loss of rights or privileges that point to a
forced labour situation. These include (ILO 2005b, 20-21):

e Physical or sexual violence or the threat of such violence.

e Restriction of movement of the worker e.g. through confinement or
through preventing contact with the host community.

e Debt bondage or bonded labour e.g. rising from the process of
recruitment and transportation.

e Withholding wages or refusing to pay the worker at all.

e Retention of passports and identity documents.

e Threat of denunciation to the authorities.

The third element of the definition of forced labour here states that the worker
must have offered him/herself to the work voluntarily. If the consent has been
given using any of the penalties listed above, the worker cannot have offered
him/herself voluntarily. The ILO states that there cannot be any “voluntary
offer” under threat. (ILO 2007, 19-20.) The worker should also have the right of
free choice of employment and the right to freely terminate the employment.
Therefore a restriction on leaving a job, even when the worker freely agreed to
enter it, can be considered forced labour (ILO 2005b, 23).
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The ILO operational indicators on trafficking in human beings for improved
identification, characterisation and data collection (ILO 2009b) provide a more
detailed aid for identifying and recognising cases of trafficking. These indicators
enable an analysis of whether a specific case shows signs of trafficking or
whether it is merely a case of poor working conditions. The operational
indicators illustrate and streamline the terminology used in the Palermo Protocol,
especially what is meant by the terms coercion, deception, fraud, abuse of power
or of a position of vulnerability, control over another person, and exploitation
(ibid.). The process of trafficking can be assessed through six dimensions:

deceptive recruitment or transportation (10 indicators),
coercive recruitment or transportation (10 indicators),
recruitment by abuse of vulnerability (16 indicators),
exploitative conditions at work (9 indicators),
coercion at destination (15 indicators),

abuse of vulnerability at destination (7 indicators).

Based on these indicators migrants can be qualified according to how many
dimensions and indicators are present in any given situation. Thus a worker who
has been deceived, exploited and coerced may be a victim of trafficking for
forced labour (ILO 2009b).

Forced labour does not necessarily entail trafficking. However, according to the
Palermo Protocol forced labour is one of the forms of exploitation in the crime
of trafficking. Forced labour may therefore exist without the crime of trafficking,
but many jurisdictions (including Finland) require that for the crime of labour
trafficking to be fulfilled, there must be exploitation that amounts to forced
labour (or equivalent exploitation). Trafficking for forced labour hence exists
where trafficking in human beings and forced labour overlap (see Figure 1).

Figure 1. Trafficking in human beings and forced labour (Hauchére 2010).

Forced labour

In preparing the FLEX project, the ILO indicators on “menace of penalty”
played a key role in understanding the concrete elements of trafficking for forced
labour and labour exploitation. Especially in the Finnish report, the ILO
indicators have been used as a key guiding tool.
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The three country reports

This publication presents country reports on Finland, Poland and Estonia.
Although the reports have been written under the auspices of the joint FLEX
project, each country report is different and raises the issue of trafficking for
forced labour from its own, national perspective. This reflects the fact that the
situation of trafficking for forced labour is different in each country, and that the
awareness of the phenomenon differs. The aim of the FLEX project was not to
produce identical reports but to allow for the unique situation in each country to
be portrayed. The reports were originally published in the local languages to
ensure that the information was accessible to all the relevant national actors
working in different levels. For the purposes of this joint report, the Finnish* and
the Polish’ reports were translated into English and shortened. The Estonian
partners wrote their report in English and then translated it into Estonian®.

The national reports have been subject to some editing and are slightly different
in how they use references (footnotes vs. references in brackets). The authors of
each report are responsible for their findings.

The three countries are different in terms of existing legal practice. Of the three
countries, Finland had a comprehensive and specific penal provision on
trafficking in human beings at the time of commencing the research and data
collection.

Poland included the crime of human trafficking in its Penal Code already in
1997, but the provision lacked a definition of trafficking in human beings. A new
regulation, including definitions of human trafficking and slavery, entered into
force in Poland in September 2010. Estonia does not yet have a specific
provision that criminalises trafficking in human beings, although the elements of
trafficking have been criminalised separately (e.g. enslavement). The reports
take a slightly diverging approach as to how deeply the issue of trafficking is
contextualised: the Polish report includes a rather detailed description of the
development of national legislation, whereas the Finnish and Estonian reports
provide a brief overview of only the most important provisions.’

The data and materials used in the three reports also show some specific traits.
Poland is the only country of the three where criminal convictions on trafficking

* Jokinen, Anniina, Ollus, Natalia & Viuhko, Minna (2011): Ehdoilla milld hyvénsa.
Tyoperdinen ihmiskauppa ja ulkomaalaisten tyontekijoiden hyvéksikdyttdé Suomessa. HEUNI
Reports no. 67. Helsinki: HEUNI.

> Lasocik, Zbigniew & Wieczorek, Lukasz (2011): Handel ludzmi do pracy przymusowej —
raport z badan. Warszawa: Zaktad Graficzny Uniwersytet Warszawski.

6 Kask, Maris & Markina, Anna (2011): Sunniviisilise t66 ja t66jou drakasutamise eesmérgil
viljeletav inimkaubandus Eestis. Tallinn: Tartu Ulikooli kirjastus.

7 The original Finnish version of the Finnish country report includes a detailed description and
analysis of current Finnish legal provisions on trafficking in human beings and related crimes
(see Jokinen et al. 2011, 32-52).
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for forced labour have occurred. The focus of the present study in Poland has
thus been on a detailed analysis of the existing criminal cases, the court verdicts
and the pre-trial investigation materials of the police. The Polish report also
presents an analysis of the existing mechanisms to prevent, prosecute and punish
trafficking, as well as on victim identification and assistance.

In preparing the FLEX project, the notion of trafficking for forced labour was
approached from a broad perspective. Forced labour was seen to represent the
most severe form of exploitation of labour while more subtle forms of coercion
were seen to represent less serious forms of exploitation (see Andrees 2008).
Especially in the Finnish report, one key goal was thus to describe the different
forms of exploitation encountered by migrant workers in Finland. Based on this
broad description, those cases that showed traits of trafficking for forced labour
could be singled out. Moreover, the Finnish report attempts to provide some
guidance as to how to make the distinction between trafficking for forced labour
and other forms of labour exploitation.

In Estonia, the researchers struggled to find information on trafficking for forced
labour. No relevant court cases could be found, and the Estonian researchers
were denied access to relevant pre-trial investigation materials. The Estonian
report however gives valuable information about labour migration and such
underlying factors which make people seek employment abroad. As Estonia is
mainly a country of origin, the national report describes the exploitation that
Estonians face abroad. The report also describes the Estonian system of
counteracting trafficking.

We hope the three reports will provide valuable new information on the
phenomenon of trafficking for forced labour in the three countries and also in the
context of the Baltic Sea region. We hope our findings will assist practitioners,
authorities and others to find additional measures for preventing the crime of
trafficking, for identifying and assisting victims, for prosecuting cases and for
enhancing both national and international cooperation.
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Work on Any Terms: Trafficking for Forced
Labour and Exploitation of Migrant Workers
In Finland

Anniina Jokinen, Natalia Ollus & Minna Viuhko!

Chapter 1: Infroduction and national
legislation

Forced labour in the context of human trafficking has so far been examined on
two occasions in Finnish courts. In spring 2007, two Finnish men of Indian
origin were suspected of having forced a man of Indian nationality to work
without remuneration in Finland in open-air markets and in the restaurant
business. In the second case, a man of Vietnamese origin was suspected of
subjecting his nephew to forced labour in his restaurant in Pietarsaari during the
years 2004-2006. The nephew had been working long hours in the restaurant for
only a nominal salary and the uncle was also suspected of having used various
means of control against him. In both these cases the perpetrators were suspected
of having used violence or threats, and in both instances they retained the
passports of the victim. However, in both cases human trafficking charges were
dismissed in the district court. (Vantaa District Court 13.7.2007; HS 14.4.2007;
HS 14.7.2007; Osterbotten District Court 30.4.2010; HS 17.3.2010; HS
30.4.2010.)

In Finland thus far, research on human trafficking has been rather scarce, with
the bulk of research focusing on human trafficking for the purpose of
prostitution and sexual exploitation (see Viuhko & Jokinen 2009; Lehti &
Aromaa 2002; Roth 2007a; 2010a; 2010b). Furthermore, trafficking for forced
labour has received relatively little attention in the Finnish debate on human
trafficking. The use of migrant labour has, however, increased in Finland during
recent years, with a simultaneous increase in the volume of cases of exploitation
of migrant workers. So far, no court verdicts have been passed concerning
human trafficking for forced labour, but the number of sentences given for
extortionate work discrimination increased towards the end of the last decade.

The scarcity of information on trafficking for forced labour is also caused by
problems related to the application of the definitions of the crime of human

! Special thanks to Kauko Aromaa for the initial translation and to Marita Boe for editing and
revising the English language version.
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trafficking and crimes resembling human trafficking®. It is difficult to draw a line
between different degrees of labour exploitation. Furthermore, awareness of
human trafficking seems to continue to be low, and authorities and other actors
in the field do not always recognise cases of human trafficking. This is also
influenced by the hidden nature of human trafficking and the exploitation of
migrant labour. We know from experience in other countries that human
trafficking cases often remain hidden, meaning that the proportion of unrecorded
crime is large (Kangaspunta 2007; Laczko 2007).

The current report’ aims to contribute to the improvement of the understanding
of trafficking for forced labour, labour exploitation and related issues in Finland.
This report presents the different forms of exploitation of migrant workers that
exist in Finland. In so doing, we hope to help authorities and other actors
improve their capacity to identify cases of human trafficking and crimes
resembling human trafficking, and to take action in such cases.

The exploitation and abuse that the migrant workers face in Finland has to be
understood in the overall context of Finnish society where the standard of living
is very high and the labour market is strictly regulated. There are relatively few
immigrants in Finland and even fewer irregular migrants. Their exploitation
cannot be compared directly to forced labour cases in other countries; instead,
their conditions of work are to be compared to the overall Finnish standard of
work.

1.1 Terminology

In this research report, we use the concepts “work-related human trafficking”,
“trafficking for forced labour” and “exploitation of migrant workers/labour”. We
analyse human trafficking in the context of exploitation of migrant labour. The
exploitation of migrant workers may be understood to form a continuum in
which forced labour represents the most aggravated exploitation, while more
subtle forms of coercion represent less serious exploitation (Andrees 2008, 39).
According to the Finnish Penal Code, the crime of human trafficking requires a
person to have been subjected to sexual abuse or exploitation, forced labour or
other demeaning circumstances or removal of bodily organs or tissues for
financial gain (Penal Code 25 3 §). Thus, in order to constitute human
trafficking, the work-related exploitation must be defined as forced labour.
However, the definition of forced labour is explicit neither in Finnish law nor in

* Crimes resembling human trafficking include aggravated pandering (Penal Code 20 9 a §),
aggravated arrangement of illegal entry (Penal Code 17 8 a §), and extortionate work
discrimination (Penal Code 47 3 a §).

 This is an English-language summary of a more extensive national report (254 pages),
published by HEUNI under the auspices of the FLEX —project. Jokinen, Anniina Ollus, Natalia
& Viuhko, Minna (2011): Ehdoilla milld hyvinsd. TyOperdinen ihmiskauppa ja ulkomaalaisten
tyontekijoiden hyviksikdytté Suomessa. Publication Series No. 67. Helsinki: HEUNI.
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legal practice (Soukola 2009). This may partly explain why there have not been
any court judgements on work-related human trafficking, despite the fact that
numerous cases of different degrees of exploitation of migrant labour and work
discrimination have been uncovered.

National borders need not be crossed for the crime of human trafficking to take
place, and the victims need not be foreigners. Nevertheless, human trafficking is
closely related to migrant labour, since the economic situation of the migrant and
his/her vulnerability to exploitation and human trafficking are interrelated
(Andrees 2008, 11). Our study was based on the assumption that the most
serious labour exploitation cases in Finland would be found among migrant
workers, and that the vast majority of victims of work-related human trafficking
in Finland are foreigners.

At the outset, human trafficking for sexual exploitation and prostitution was
excluded from the present study. However, in the course of the study, it became
clear that the distinction between work-related exploitation and sexual
exploitation is often vague, and not always appropriate, and therefore some cases
in which sexual exploitation and work-related exploitation coincide were
included. Nonetheless, this study does not deal with prostitution-related human
trafficking”.

In the study, the concepts of “exploitation of migrant labour” and “exploited
migrant worker” are used. When reference is made to migrant workers in the
empirical material, it is explicitly in reference to exploited migrant workers.
Further, human trafficking is mentioned in reference to cases that have entered
the courts under the label of human trafficking. When victims of human
trafficking are discussed, reference is made in particular to those persons who
have been defined as victims of human trafficking and crimes resembling human
trafficking by the national system of assistance for victims of human trafficking.

1.2 National legislation

Trafficking in human beings was criminalised in Finland in 2004 (Penal Code 25
3§, 3 a§). In addition to the crime of human trafficking, there are crimes
resembling human trafficking. These include aggravated pandering (Penal Code
20 9 a §), aggravated arrangement of illegal entry (Penal Code 17 8 a §), and
extortionate work discrimination (Penal Code 47 3 a §). The crime of
extortionate work discrimination is particularly relevant for this study. The crime
was introduced in 2004 and is a labour offence under the Penal Code. The crimes
of work discrimination (Penal code 47 3 §), employment agency offence (Penal
code 47 6 §), unauthorised use of foreign labour (Penal Code 47 6 a §), usury
(Penal Code 36 6 §) and aggravated usury (Penal Code 36 7 §) are also relevant
for the study of exploitation of migrant labour.

* HEUNI has analysed human trafficking for the purpose of sexual exploitation in an earlier
study (see Viuhko & Jokinen 2009).
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1.2.1 Trafficking in human beings

The definition of the crime of trafficking in human beings in Finnish law is
based on the definition of the Palermo Protocol and the EU Framework
Decision.

Penal Code 25 3 § (650/2004)
Trafficking in human beings

A person who

(1) by abusing the dependent status or insecure state of another person,

(2) by deceiving another person or by abusing the error of that person,

(3) by paying remuneration to a person who has control over another person or

(4) by accepting such remuneration takes control over another person, recruits,
transfers, transports, receives or harbours another person for purposes of sexual
abuse referred to in chapter 20(9)(1)(1) or comparable sexual abuse, forced labour or
other demeaning circumstances or removal of bodily organs or tissues for financial
gain shall be sentenced for trafficking in human beings to imprisonment for a
minimum of four months and a maximum of six years.

A person who takes control over another person under 18 years of age or recruits,
transfers, transports, receives or harbours that person for the purposes mentioned in
subsection 1 shall be sentenced for trafficking in human beings even if none of the
means referred to in subsection 1(1 — 4) have been used.

An attempt shall be punished.

Penal Code 25 3 a § (650/2004)
Aggravated trafficking in human beings

(1) If, in trafficking in human beings,

(1) violence, threats or deceitfulness is used instead of or in addition to the means
referred to in section 3,

(2) grievous bodily harm, a serious illness or a state of mortal danger or comparable
particularly grave suffering is deliberately or through gross negligence inflicted on
another person,

(3) the offence has been committed against a child younger than 18 years of age or
against a person whose capacity to defend himself/herself has been substantially
diminished or

(4) the offence has been committed within the framework of a criminal organisation
referred to in chapter 17(1a)(4) and the offence is aggravated also when considered
as whole, the offender shall be sentenced for aggravated trafficking in human beings
to imprisonment for a minimum of two years and a maximum of ten years.

A person who enslaves or keeps another person in servitude, transports or trades in
slaves shall also be sentenced for aggravated trafficking in human beings if the act is
aggravated when assessed as a whole.

An attempt shall be punished
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The crime of human trafficking requires that all three elements be fulfilled: the
means, the act and the purpose. In order to be able to analyse whether the crime
of trafficking in human beings is present in cases of exploitation of migrant
workers in Finland, it is necessary to examine briefly some of the key terms that
are used in the three elements that constitute the crime. In the background
documents of the law that criminalises trafficking in human beings the meaning
and interpretation of the terminology used are elaborated upon. Here, the focus is
specifically on the terms “abusing the dependent status or insecure state of
another person” and “forced labour”, as these have proven to be the most
challenging in discussing the definition of trafficking in human beings in the
Finnish context (see e.g. Soukola 2009).

As concerns the means of the crime, it is important to specify what is meant by
“abusing the dependent status or insecure state of another person”. According to
the preparatory documents, a dependent status refers to a power imbalance
between the victim and the perpetrator. This imbalance can be caused by several
circumstances or factors, including (see HE 34/2004, 93; Vihemmistovaltuutettu
2010, 123):

family circumstances or personal relationships,

employment relationship,

being a tenant,

debt,

residence in an institution,

a drug addict’s dependency on the drug dealer/provider,

threat of denouncing an illegally residing victim to the authorities,
retention of travel documents, and

exploiting the dependent status of a close family member.

The insecure state of another person refers to the overall circumstances in a
person’s life, such as: (HE 34/2004, 93-94; Vihemmistovaltuutettu 2010, 123):

young age,
serious illness,

substance dependency,

serious illness or substance dependency of a close family member,
difficult economic situation,

homelessness,

psychological state,

handicap,

previous traumatic experiences, e.g. previous sexual exploitation or
prostitution, and

e status of being a foreigner or a refugee.

The background documents emphasise that the position of the victim should be
assessed in its totality. Thus, in assessing the dependent status or insecure state
of another person, the victim’s personal characteristics, his/her background as
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well as the relationship between the victim and the perpetrator need to be taken
into account (HE 34/2004).

In Finnish law, the terms fraud and deception (used in the UN Palermo Protocol)
correspond to “deceiving another person or by abusing the error of that person”.
The background documents highlight that a minor deviation from the promised
salary does not necessarily mean that a person has been deceived and thus that

the elements of the crime of trafficking in human beings are fulfilled (HE
34/2004, 94).

It is important to note that the use of violence and threats is included in the crime
of aggravated trafficking in human beings. Thus, any use of violence in the
commission of the crime would indicate that it is an aggravated form of
trafficking.

According to Finnish legislation, in order to be defined as trafficking, the
exploitation that a victim of work-related trafficking is subjected to has to
amount to forced labour or other demeaning circumstances. The “demeaning
circumstances” depend on the situation, but include at least debt bondage
(velkaorjuus) and serfdom (maaorjuus) (HE 34/2004, 97). However, forced
labour has not explicitly been defined in Finnish law, although ILO recommends
that “given the broad potential scope of the concept of forced labour, it is
recommended to specify specific offences, which — individually or in a
cumulative manner — add up to a criminal offence of forced labour” (ILO 2005b,
18). In the background documents to the law, a reference is made to the
provisions on fundamental rights, which are generally regarded to unequivocally
forbid forced labour and slavery (HE 179/1999). As for the definition of forced
labour, the background documents refer to ILO Conventions No. 29 and No. 105
on Forced Labour, article 8 of the International Covenant on Civil and Political
Rights as well as article 4 of the European Convention on Human Rights.
According to article 2 of ILO Convention No. 29, “forced or compulsory labour
shall mean all work or service which is exacted from any person under the
menace of any penalty and for which the said person has not offered himself
voluntarily”. This has been interpreted in the background documents to refer to a
permanent condition, in which the employee does not have his or her usual rights
to refuse tasks, resign and receive remuneration (HE 94/1993).

Forced labour has so far only once been explicitly examined in a court of law in
Finland in the case of the man of Indian nationality working without
remuneration in open-air markets and in the restaurant business. In its verdict,
the District Court of Vantaa discussed the definition of forced labour and
referred to various international agreements and stated that the “expressions used
in international agreements have varied and the terminology has been somewhat
unclear” (Vantaa District Court 13.7.2007, 9°). The court ruled that since there
was no evidence that the victim was forced or obliged to work, the essential
elements of forced labour were not fulfilled (ibid.). Soukola argues that the lack

> Translation from Finnish by the authors.
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of a more detailed definition of forced labour in the background documents to
the law “may mislead those applying the law to think that the definition of
forced labour itself is unclear in some way” (Soukola 2009, 281-282; translation
by the authors). It therefore seems important to give special attention to the
interpretation of the definition of forced labour, in particular the clarification and
guidance provided by the ILO (see Ollus & Jokinen 2011, 22-23).

1.2.2 Extortionate work discrimination

The crime of extortionate work discrimination was introduced in 2004 after a
case of exploitation of Chinese stone workers was made public. The
criminalisation is meant to target the grey or informal economy and to secure the
legality of the conditions of work of migrant workers (HE 151/2003, 8).

Penal Code 47 3 a § (302/2004)
Extortionate work discrimination

If in the work discrimination an applicant for a job or an employee is placed in a
considerably inferior position through the use of the job applicant’s or the
employee’s economic or other distress, dependent position, lack of understanding,
thoughtlessness or ignorance, the perpetrator shall, unless a more severe penalty is
provided for the act elsewhere in the law, be sentenced for extortionate work
discrimination to a fine or to imprisonment for at most two years.

The crime of extortionate work discrimination includes the same grounds for
discrimination as the crime of work discrimination (Penal Code 47 3 §). These
include race, national or ethnic origin, nationality, colour, language, sex, age,
family status, sexual preference or state of health, religion, political opinion,
political or industrial activity or a comparable circumstance (ibid.). The crime of
extortionate work discrimination is to be applied to situations where the position
and the lack of awareness or knowledge of a foreigner have been exploited in
setting the conditions of work (HE 151/2003, 1).

The “considerably inferior position” refers to paying a considerably lower salary
than to other employees or demanding inappropriate working hours (HE
151/2003, 17). A comparison is therefore needed in order to assess the extent of
the discrimination. The comparison can be made vis-a-vis other employees of the
same employer, other employees of other employers, or the overall standard
conditions of employment (HE 34/1994; Nuutila & Melander 2008, 1278—1279).

It is important to note that the use of a person’s “economic or other distress” can
be seen to correspond to the abuse of the “insecure state” of another person as
outlined in the crime of trafficking in human beings. Similarly, the “dependent
position” covers the same reasons of dependency as in the crime of trafficking.

The crime of extortionate work discrimination refers to a situation where the
employee receives a salary below the minimum wage and where the conditions
of work are generally poor. However, at worst, extortionate work discrimination
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resembles trafficking if the employee performs the work in inhumane conditions
or without regard for work safety (Nuutila & Melander 2008, 1279; NBI website
2011). The crime of extortionate work discrimination is considered to be a crime
that resembles trafficking. In difficult cases, where the distinction between the
two crimes is difficult to assess, there might be a tendency to interpret the
situation as extortionate work discrimination rather than trafficking in human
beings for forced labour (Kaikkonen 2008, 88—89).

Next we present the Finnish context relevant to the issue of trafficking for forced
labour and exploitation of migrant workers.
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Chapter 2: The Finnish context

2.1 Institutional framework and data collection

Until recently the discussion on trafficking in human beings in Finland focused
primarily on trafficking for sexual exploitation. The overall awareness of the
trafficking phenomenon arose quite late. It was only at the beginning of the new
millennium that there was a realisation that prostitution from other countries into
Finland was tied to transnational organised crime and that there were indications
that trafficking was involved (Lehti & Aromaa 2002; Leskinen 2003). Once the
law which criminalised trafficking in human beings entered into force in 2004, a
working group was established to develop Finland’s activities to counteract
trafficking. The Government approved the National Plan of Action against
Trafficking in Human Beings in August 2005 (Ulkoasiainministerié 2005). The
steering group, which was appointed to monitor the implementation of the Plan
of Action was tasked to assess the success of the measures taken and draw up a
revised Plan of Action. The Government adopted the Revised National Plan of
Action against Trafficking in Human Beings in June 2008. (Sisdasiainministerio
2008.) A cross-disciplinary steering group, of which HEUNI is a member, is
responsible for the follow-up and monitoring of the Plan of Action. The mandate
of the steering group ends in March 2011.

In 2006, Finland established a national system of assistance for victims of human
trafficking. The system of assistance is coordinated by two state reception
centres for asylum seekers: the Joutseno reception centre is responsible for
assisting adult victims of human trafficking, families and groups, and the Oulu
reception centre assists minor victims. The assistance given to human trafficking
victims is based on a law amendment concerning the integration of immigrants
and the reception of asylum seekers (1269/2006). In practice, the assistance is
comprised of services and support measures, such as legal advice, crisis support,
social and health services, and interpreter services. Furthermore, the victims are
offered accommodation, subsistence support and other necessary help, as well as
their safe return to the home country. When providing assistance, attention is
paid to the victim’s age, safety, and special needs, such as his/her physical and
mental state and vulnerable position. (1269/2006; 4 a; 25 a.)

An important improvement regarding Finland’s efforts against trafficking took
place at the end of 2008 when the Ombudsman for Minorities was appointed as
the Finnish National Rapporteur on Trafficking in Human Beings. The National
Rapporteur monitors phenomena relating to human trafficking, the fulfilment of
international obligations and the effectiveness of national legislation. She also
gives legal and other advice, issues statements and recommendations concerning
the combating of human trafficking and how to secure the rights of victims. The
National Rapporteur has the right, notwithstanding secrecy provisions, to obtain
information from the authorities and from the providers of services and support
measures for victims of trafficking. (Ombudsman for Minorities -website.) The

39



National Rapporteur collects information on trafficking in human beings and
reports to the Government and Parliament. In her first report in June 2010, the
National Rapporteur presents an evaluation of the system of assistance to victims
of trafficking in human beings, the procedures related to the victims’ residence
in Finland and their removal from the country, the criminal procedure, and the
application and interpretation of the penal provisions on trafficking in human
beings (Vdhemmistovaltuutettu 2010). The report also describes human
trafficking situation in Finland and presents several recommendations.

The National Rapporteur is the only body in Finland who collects systematic and
comprehensive information on trafficking in human beings. However, this
information is not publicly available, with the exception of the information
published in the annual report. In addition, the project of the National Bureau of
Investigation on trafficking in human beings (IHKA) collects data on the
phenomenon. As concerns public information, on the whole, it is available from
criminal justice statistics as well as from the system of assistance to victims of
trafficking.

2.2 Previous research in Finland

This study utilises previous research carried out both in the field of working life
and of migration. However, when analysing work-related human trafficking and
the exploitation of migrant workers, our perspective is mainly criminological,
and while the study is not jurisprudential it looks at human trafficking from the
perspective of the sociology of law.

In Finland, there is only limited empirical research with regard to work-related
human trafficking. The major part of the research that has been carried out has
focused on trafficking for sexual exploitation and trafficking in the context of
prostitution (see e.g. Lehti & Aromaa 2002; Leskinen 2003; Roth 2007; 2010a;
Kimpiméki 2009; Viuhko & Jokinen 2009). In her research on prostitution-
related trafficking in human beings, Roth argues that the penal provision on
trafficking has been applied and interpreted in too restrictive a fashion. As a
result, the threshold for the application of the penal provisions on trafficking and
identifying victims as trafficking victims has become higher, and thus cases that
resemble trafficking have been dealt with as cases of pandering instead. Roth
points out that the high threshold of the trafficking provision may also influence
the identification of work-related trafficking and the interpretation of forced
labour. (Ibid., 290, 299.)

From a legal perspective, Kaikkonen has studied where to draw the line between
the crimes of trafficking for forced labour, extortionate work discrimination and
aggravated usury. She argues that due to the lack of clarity in the interpretation
of the definition of these crimes it might be easier to investigate cases of
exploitation as extortionate work discrimination rather than as trafficking in
human beings. (Kaikkonen 2008, 88.) Roth (2010b) has looked at two recent
court verdicts, one in which the verdict was for extortionate work discrimination
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and the other in which the verdict was for work discrimination. Roth argues that
both cases showed several characteristics of trafficking for forced labour. Instead
of applying and interpreting these offences in a restricted fashion, it is important
to assess the totality of the situation and pay attention to the conditions and terms
of work. Furthermore, one should also assess whether or not the victim has any
free time, what his/her living conditions are, as well as other factors that increase
the victim’s vulnerability and dependency. (Roth 2010b, 282, 287.)

The National Rapporteur on Trafficking in Human Beings published her first
report in June 2010. She states that “sectors in which human trafficking and the
associated exploitation of labour may occur include at least the construction,
restaurant, cleaning and horticultural sectors as well as berry-picking” (National
Rapporteur 2010, 7).

Until now work-related human trafficking and forced labour has not been the
subject of empirical study in Finland, but research and news articles on migrant
workers show that exploitation does happen. Research undertaken on work and
migration has examined the situation and experiences of migrant workers in the
Finnish labour market. Kontula (2010) carried out ethnographic research at the
Olkiluoto nuclear power construction site and in her study describes the
everyday life of the migrant construction workers, as well as the broader context
of migrant labour in Finland. According to Kontula, the migrant workers are
victims of structural discrimination and their rights are trampled. According to
the study, the migrant workers do not receive any communal services, but are
nevertheless expected to pay taxes in Finland and provide cheap labour. (Ibid.)
In Eskola and Alvesalo’s (2010) study on investigating the misuse of migrant
labour in Finland, they showed that a special unit (PUT) of the National Bureau
of Investigation, which was supposed to investigate cases related to exploitation
of migrant workers, was actually more interested in investigating economic and
tax-related crimes. According to the study carried out by von Herzen-Oosi et al.
(2009) on temporary work performed by migrant workers in Finland, these
workers are given worse terms and conditions of employment than Finnish
workers. Additionally, the resources allocated for monitoring migrant labour in
Finland have not increased at the same rate as the number of migrant workers.
(Ibid.)

The issue of migrant workers has been studied in relation to the activities of the
Finnish labour movement. Alho, who studied immigrants in the Finnish labour
union movement, observes that an ethnic underclass is forming within private
service sectors, such as in ethnic restaurants. These people work under poor
conditions and they are not professionally organised. (Alho 2008, 320.)
Forsander (2008) studied how migrant labour and the Construction Union’s
supervision of employees’ rights meet in the construction sector. Paananen
argues that labour unions have a key role as gatekeepers in the labour market, as
they can defend both the rights of Finnish workers against foreigners, and the
rights of migrant workers themselves (Paananen 199, 86-87).
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Below, we present some statistics on the cases that have come to the attention of
the police, and on court verdicts, as well as information on persons who are
provided for within the system of assistance to victims, and information on
migrant workers in Finland.

2.3 Reported crimes and court judgements

By the end of 2010, only three court judgements for human trafficking had been
passed in Finland; each of these cases concerned sexual exploitation and
prostitution. The volume of disclosed human trafficking cases is very small.
During the period 2004-2007, a total of 15 criminal investigations with the label
of human trafficking were initiated (Sisdisen turvallisuuden ohjelma 2008).
According to the National Bureau of Investigation, there were nine reported
human trafficking offences (both human trafficking and aggravated human
trafficking) in 2008, and one in 2009. According to information gathered from a
prosecutor, the police opened one new case of human trafficking, while the
border guard authority opened two cases of aggravated human trafficking in
2009. All of these cases were connected to labour exploitation. (Mantila 2010,
10.)

Table 1. Human trafficking and offences resembling human trafficking
recorded by the police during the period 2004-2010 (up to

26.4.2010).
Aggravated
Aggravated arrangement | Extortionate

v Human human Aggravated | of illegal work Total

car trafficking | trafficking |pandering |immigration |discrimination ota
2004 - - 9 - 2 11
2005 4 3 2 8 7 24
2006 2 4 5 27 16 54
2007 2 - - 13 14 29
2008 7 2 6 8 14 37
2009 1 - 8 16 22 47
2010 1 1 - 5 5 12

Source: Poliisiasiantietojérjestelma/NBI.

Overall, the police recorded 177 offences resembling human trafficking in
2004-2009 (see table 1). According to the Police Administration, the police and
border guard investigated 11 trafficking offences and 2 aggravated trafficking
offences in 2010 (Polstat 2011). In addition, 36 cases of extortionate work
discrimination were investigated (ibid.).
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Two cases of exploitation of migrant labour have been dealt with as cases of
trafficking in human beings in Finnish courts of law. In both cases, the charges
of trafficking in human beings were laid down (Vantaa District Court 13.7.2007;
Osterbotten District Court 30.4.2010). The next table gives details of the number
of persons sentenced for trafficking or extortionate work discrimination.

Table 2. Persons sentenced for trafficking or extortionate work
discrimination in 2005—-2008.

Year Human Aggravated human | Extortionate work | Total
trafficking | trafficking discrimination

2005 - - - -

2006 - 7° 4 11

2007 - - - -

2008 - 5 3 8

Total - 12 7 19

Source: Eskola & Alvesalo 2010, 39.

The number of convictions is significantly lower than the number of cases
reported to the police. In 2009, seven persons were sentenced for extortionate
work discrimination in three different cases and two persons were sentenced for
trafficking in one case.

2.4 The assistance system for victims of human
trafficking

The Joutseno reception centre has accepted a total of 80 persons since the
assistance system began to exist.” Of these, 53 were women, and 27 were men.
The victims have come from different parts of the world, in particular from
China, as well as from some other countries of Southern and South-Eastern Asia.
Some of the victims have been citizens of EU countries and some have come
from African countries. Negative decisions concerning acceptance into the
system of assistance have only been recorded systematically since 2009. In total,
29 written decisions that are subject to appeal have been made between January

 In 2006, seven persons were sentenced for aggravated human trafficking (for sexual
exploitation) in one large case (Helsinki District court 20.7.2006).

7 The data given in this chapter are based on statistics of the Joutseno reception centre. Thus,
they do not comprise possible under-aged victims who have been clients of the Oulu reception
centre. Overall, under-aged victims have been identified much less often than adult victims. In
Finland, there is no information on work-related human trafficking cases, in which the victims
would have been minors.
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2009 and December 2010. Most of these decisions were related to cases of
labour exploitation. (Joutseno reception centre 2010.)

Three out of four victims accepted into the system of assistance have been
victims of work-related human trafficking. The cases have been related to, e.g.,
cleaning, restaurant, garden, and domestic work. In some of the cases, the
economic sector is not known. In December 2010, 29 victims of work-related
human trafficking/exploitation were within the system.® A large proportion of
the victims taken into the system of assistance have had a valid residence permit
based on work, studies, or family relations. A number of these persons have
eventually been granted a residence permit on grounds defined in § 52a of the
Aliens Act, work, or on individual humanitarian grounds. (Joutseno reception
centre 2010.)

2.5 The number of migrant workers in Finland

According to the Finnish Immigration Service, there were a total of 155,700
foreign citizens in Finland it the end of 2009 including 56,100 EU citizens, and
31,500 CIS’ citizens. The two largest groups were Russians, totalling 28,200
persons, and Estonians, totalling 25,400 persons. (Maahanmuuttovirasto 2010,
2-3))

However, there is no accurate information on how many migrant workers are
employed in Finland on a given date. There are many reasons for this: the
information can be missing or is spread out in different registers (Ruotsalainen
2009). According to r