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Foreword

The Third Annual Conference of the European Society of Criminology was or-
ganised in Helsinki 27-30 August 2003. The conference had three co-organis-
ers. the European Institute for Crime Prevention and Control, affiliated with the
United Nations (HEUNI), the Scandinavian Research Council for Criminology,
and the Department of Criminal Law, Procedural Law and General Jurispruden-
tial Studies of the University of Helsinki.

Thefirst contribution to thisvolumeisthe Opening address of the conference
by Mr. Johannes Koskinen, the Finnish Minister of Justice, followed by eight in-
vited plenary presentations. As to the ninth (Neil Walker: Constitutionalizing
European Criminal Justice), invited at short notice, only the abstract was avail-
able.

Thetheme of the conferencewas*® Crime and Crime Control in an Integrating
Europe”. Relating to this, the plenary presentations cover topical issuesof Euro-
pean integration, crime, and criminal policy, including the enlargement process
of the European Union.

Some of thesetextshave been revised by theauthorsafter theevent. They have
thushad the opportunity to comment someof the eventual discussions, rendering
the outcome more dynamic a flavour.

HEUNI has considered the creation of atruly European forum for scientific
criminological exchangesasavery important step towardsabetter integration of
the European criminological communities. Thisvolumeintendsto provide evi-
dence of the potential of this positive development.

Helsinki, 19 April 2004

Kauko Aromaa
Director
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Opening Address

Johannes Koskinen
Minister of Justice, Finland

Ladies and Gentlemen,

Onbehalf of the Finnish Ministry of Justicel havethegreat pleasureto openthis,
the third, annual Congress of the European Society of Criminology. The theme
of the Congressis*“ Crime and Crime Control in an Integrating Europe”. First |
would like to present some perspectives of the Finnish Ministry of Justicerelat-
ing to this theme.

1. Basic Rights and the EU Constitution

One of the central issuesin the debate on the future of the EU isthe status of fun-
damental rights and in particular how the protection of these rights can be
strengthened. One of the meansthrough which the Union aimsat reinforcing the
citizens confidencein the Union’swork isby developing the EU Charter on Ba-
sicRightsinto alegally binding system of norms. In casethe EU adoptsthe Con-
vention on Human Rights, and this is something particularly Finland has been
working for, the EU will be covered by the same external Human Rights control
as the member states now are.

The Charter on Basic Rights was adopted as a solemn proclamation in 2002.
At that time, there were several personsfeeling sceptical about the suitability of
creating alegally binding norm system on basic rights within the EU. And thus
the Charter remained a political declaration. In Finland, too, there were suspi-
cions relating to the circumstance that alegally binding charter might reinforce
theauthority of theUnion. Andin addition to that, the question of therelation be-
tween the Charter and the basic rights provisionsin the Finnish Constitution, and
the question of the relationship between the Charter and the European Conven-
tion on Human Rights, was raised.

Sincethe Charter was adopted, theseissueswerefurther discussed in Europe.
A conference on issuesrelating to enlarging the scope of basic rightswithin the
EU was organized in Helsinki in 2002. This seminar and other similar subse-
guent discussions have in my opinion considerably contributed to overcoming
scepticism about reinforcing thelegal position of the Charter and about EU sup-
port to the Human Rights Convention. The thought according to which the Char-
ter and its adoption were competing or somehow excluding each other was grad-
ually abandoned. The Convention working group on basic rights was surpris-
ingly unanimous on these issues and wanted the Convention to proceed in both
aress.



In Finland, too, it was concluded that the goals of the EU Charter on Basic
Rights and the adoption of the Convention on Human Rights by the EU arein
part two different things. The Charter aims at reinforcing the position of basic
rightsin the legislative work and other activities of the Union and at clarifying
the fundamental rights recognized by the Union. Thisis connected to the devel -
opment of the Union asapolitical systemthat ever moreextensively takescare of
tasks previously falling within the scope of the member states and ever more ex-
tensively affecting citizens' everyday life. The comprehensive task of the Char-
teristoreinforcethecivil dimension and democratic legitimacy of the Unionand
to guarantee that civil rights be protected in Community law as well.

The adoption of the European Convention on Human Rights by the EU will
also promotethe scope of the Union asfar asHuman Rightsare concerned, asthe
Union and its bodies will be affected by the external supervisory system of the
Convention after adoption. The purpose of adoption, however, partly differs
from the goals of the Charter. Firstly, adoption serves as asignal to the outside
world, declaring that the Union will commit itself to general European and uni-
versal Human Rights norms. Secondly, the external supervisory system of the
Convention will ultimately guarantee the protection of Human Rightsin the ap-
plication of Community law aswell. In thisrespect the Charter and its adoption
perform partly different functions. They shall thus be considered two different
methods of reinforcing the protection of Basic Rights, rather complementing
than excluding each other.

In thisrespect | consider we can be satisfied with the final result of the Con-
vention. | consider it particularly important that the Union will adopt the Con-
vention on Human Rights, as this is necessary in order to guarantee that a uni-
form interpretation of Human Rights be secured.

2. The Integration of Criminal Legislation in Europe

Another important themein the debate on the future of the EU, from the point of
view of the Ministry of Justice, isof course the development of co-operationin
guestions of legislation and domestic policy.

The transition to supranational co-operation, however, is not taking place
without problems. Asthe member statestransfer certain authoritiesin police af-
fairs and pena co-operation to the Union, the definition of Union powers be-
comesacrucial question. Questions of competence are pertinent to penal issues,
since these are closely linked to the sovereignty of the member states. We must
have a clear conception of the powers the member states transfer to the Union
and the powers that remain within the member states.

These fundamental questions play a crucial role particularly when speaking
of the unification of substantive criminal law. Considering the goals of the Un-
ion, thereisacertain need for harmonizing penal provisions. However, sincewe
aredealing with the essence of the penal system inthe member states, it isneces-
sary to restrict harmonization to those questionswhereit can bevirtually useful.
Generally speaking, more ambitious harmonization may be considered justified



mainly dealing with serious crime, crossing borders. A list of such offenceswas
proposed in the conclusions from the 1999 European Council Meeting at
Tampere.

Thereareal so other tendenciesin the Convention. The Commission in partic-
ular promotesadefinition of Union powers enabling the Union to harmonize pe-
nal regulationsinall policy areaswithintheUnion, in casethisisconsidered nec-
essary inorder to achieve Government goals. The probleminthisproposal isthat
the penal authority of the Unionisintended to be covering thewhol e scope of ap-
plication of the Constitutional Treaty. The powers are not merely intended to
cover serious transnational crime. Instead, harmonization might include insig-
nificant criminal actsaswell. According to the Finnish opinion, such an unclear
definition of powers should not be adopted. Why isit not sufficient to the execu-
tion of Union legislation that the member statesin accordance with the principle
of fidelity are obliged to guarantee effective sanctions? If the purposeisto guar-
anteethat seriousinternational offences, asfor instance environmental offences,
aretobeincluded in penal harmonizationin some particul ar policy areas, theUn-
ion powers relating to these offences are to be confirmed in the Constitutional
Treaty.

3. In Conclusion

A crucia matter for penal policy decision-makingisthat decisionsshall bebased
onfacts, reliableresearch, and that decision-makers shall be constantly interact-
ing with experts and practical workersin the field. The fruitful interaction be-
tween the Finnish Ministry of Justice and the scientific community is, among
other things, reflected in the fact that about half of the Finnish lecturers at this
Congressareworking in scientific research or other fields of the Ministry of Jus-
tice. | hope the debates at the seminar will be productive and rewarding. How-
ever, they hardly will be unanimous, as scientific debateand politicsnever are.



Re-integrative Shaming of
Nafional States

Nils Christie
Professor, Faculty of Law, University of Oslo, Norway

Dear participants,

Most of ushereinthisroom arefrom other countriesthan Finland. Therefore; we
need to know where we are. Not from atourist’s point of view. Not about the
thousand lakes and the deep forests. But maybe about the deep soulsof the Finns,
and their bloody history. At least about their history. Far back in time, this coun-
try wasapart of Sweden, then from 1809 apart of Russia, then, in 1918, divided
inabloody civil war, after that asprinkle of fascism, then two fiercewars against
Russia, asmall oneagainst Germany, and then along, tense period under theeyes
of Stalin. The best political protection in this period was to become fully inte-
gratedintheNordicblock. And so they did—also whenit cameto penal matters.
Traditionally, their penal systemwasaRussian one. They sent many prisoners
to Siberia, but had also a great prison population at home. Up to the 1960s they
had several hundred prisonersper 100,000 inhabitants. They were Eastern Euro-
peanintheir pena policy. But then, by political and moral reasons, they changed
their system and got their number of prisoners down to one fourth of thelevel it
had been most of the time since the civil war in 1918. Today, Finland is solidly
placed among Scandinavian countrieswith 66 prisoners per 100,000 inhabitants.
Theleading troikabehind this ethically and politically based action consisted of
Inkeri Anttila, Patrik Tornudd and K. J. Lang. They provedthat prisonfiguresare
not aresult of destiny, but of choice. We are free. Free to choose and change.

But are we not forced, by the crime situation?

Inmy view, crimeisan unsuitabl e point of departure when we discuss pena mat-
ters. Crimeisall, and nothing. Actswith the potentiality of being seen ascrimes
arelikean unlimited natural resource. We cantake out alittleamount intheform
of crime—or alot. Crimeisin endless supply. Acts are not, they become, their
meaningsare created asthey occur to us. Withthisview, itisprobably clear that |
am not particularly fond of comparative studies of crimefiguresand victim fig-
ures.

Thisopensfor ararely discussed problem: How much of the unwanted actsin
asociety should we take out in the form of crime? What is a suitable amount of
crime, bothwhenit comesto the occurrence of unwanted acts, and whenit comes
totheamount of these unwanted actsto be designated ascrimesand therefore be-
longing totheinstitution of penal law? And related to this: What isasuitablesize
of the penal sector?| discuss criteriafor thisin abook soon to be published, but



can not use my 30 minutes here to adiscussion of these criteria. It must be suffi-
cient to say, that sometimes, intuitively, wefeel that some countries et their pe-
nal apparatus expand much too much. It issimply ethically wrong to deliver so
much pain. And it hurtsthe civil character of these societies. Some states are so
punitive that it hurts both them and us.

My problem in what follows is therefore: What to say in such cases, can we
shame states out of it? | will mention three cases.

To visit thefirst case, we can just leave thisroom and go to the main railway
station of Helsinki, take a beer in the beautiful railway restaurant—Bertolt
Brecht did some of his writing here—and then, some hours in the train bound
eastwardsand you areinacountry with closeto 600 prisonersper 100,000inhab-
itants—nineto ten timesthe Scandinavian level. Russiaisthe major incarcerator
in Europe, with Belarus asthe next inline. Russia today isacountry completely
out of line with Europe when it comes to the number of prisoners.

But important parts of the Russian intelligentsiawant their country to be part
of Western Europe. Visitors are invited to observe and to reveal their observa-
tions. The Russian prison administration is exceptionally open and self critical.
Asoneof thesevisitors, | get some of the same feeling aswhen visiting Finland
intheformer days, in meeting a culture whereit isuncomfortable to experience
oneself asintoo great adistance to common European standards. It iswith con-
siderable embarrassment, from the very top and down, that Russians reveal the
total size of their prison population and also the conditionsin their remand pris-
ons. My own theme while lecturing at universities or colleges in Russiais to
emphasi se the urgent need for reduction of the number of prisoners. Thereis, |
say, no point in talks about psychological treatment or education in a system so
desperately overcrowded asthe Russian one. It isjust acover-up. If Russiawants
to bean ordinary part of Europe, it must aso be so when it comesto their prison
population.

Estonia, Latvia and Lithuania are in the same situation. They want to come
close to Scandinavia, there is just some water that divides us, and much in the
cultureissimilar. But the proximity buildson anillusion if they preserve apenal
apparatusbel onging to another timeand another culture. They all havemorethan
300 prisoners per 100,000 inhabitants. Can the general culture in a country re-
main uninfluenced by being that punitive? One might al so expect that countries
with such a huge number of prisonerswill create perfect growth conditions for
highly unwanted subcultures. People trained in this type of subcultures, and |
have here both prison guards and prisoners in mind, will not be the most wel-
come ambassadors for their countries when they visit the Scandinavia they are
supposed to stand so close to.

The embarrassment among many officialsin Eastern Europe, particularly in
Russia, hasanother side: It istoday with considerable pride some of them report
on the reduction of their prison population, particularly in their remand prisons.
Thisdevelopment isamanifestation of that part of Europe coming closer to Eu-
rope. Inthisreductionisonceagainillustrated that prison figures are not shaped
by crime, but by the general culture.

But these reductions are far from stabilised. Two wars threaten prison reduc-
tionsin Russia. First, thewar in Chechnyaand all the violence directly and indi-



rectly connected to thiswar. Secondly thewar against drugs. Penal reformersare
not the only visitorsto Russia. Drug experts also go there. | have spent depress-
ing hoursin the Duma, listening to a parliamentarian with much power who de-
scribed theimportance of protecting the Russian youth against drugs. It will de-
velopinto an epidemic, hesaid. One user dragsten newcomersinto the habit, and
soitwill continue. Severe punishment becomes anecessity to stop thisepidemic
spreading. | had heard it before. The lost war against drugs in the West is now
dangerously close to be repeated in the East, with predictable results.

Nonethel ess, the situation in the greatest incarcerator in Europeisnot without
hope. Theincreasein the number of prisonershascometo astop, aconsiderable
reduction can be observed, there existsawillingnessto discussthe problems, and
the atmosphere makes an open discussion of these matters possible.

* k %

Cuba ismy next case. Last term, | spent some days lecturing there; we have an
agreement of co-operation between Cubaand our institutein Oslo. Usualy, | get
to know acountry through its penal system, but that was not particularly easy in
thiscase. | did not get accessto any of their prisons. And their prisonfiguresare
state secrets, just asin the Soviet Union back in time. But of course, the USSR
figures were not impossible to estimate. | have described the basis for my esti-
matesin Crime Control asIndustry (Christie 2000). When it comesto the Cuban
situation, | used the same methods, but there are miserable holes in my knowl-
edge. | can offer only rough estimates.

Evenso, | fedl pretty surethat Cubabel ongsto the category of countrieswitha
very high rate of incarceration. My estimate is that they now, in 2003, probably
have between 454 and 545 prisoners per 100,000 inhabitants. These are large
numbers in a Caribbean connection. The figures have probably tripled since
1987. Cuba also has, this spring, executed three prisoners. For many years they
have had a moratorium on capital punishment.

Compared to most states close to them, Cuba has a highly devel oped welfare
system for the most vulnerable part of the population. No illiteracy, no children
sleepinginthestreets. Andthey haveahospital system sowell devel oped that the
most conservative among Norwegian parliamentarians come home after visits
and tell that we have much to learn from Cuba. Nonethel ess, external pressure
and internal differentiation take their toll. A vulnerable state bites, and a frus-
trated population tolerates these bites.

In addition comestherigidity created by secrecy. With prison figures as state
secrets, it is not easy to initiate any discussion there on these matters. Secrecy
also makes difficult any criticism of the inner working of the system.

How to approach this problem?
My attempt was the old one, to compare ideals with practice.
Cubahasidealsof creating an egalitarian society. It hasideal sclosetothosein
Scandinavian welfare states. It hasatradition of close contact between trade un-
ionsin Cubaand Scandinavia. But what happens with theseideals, when astate
acquires an exceptionally large prison population?



| was not invited into any Cuban prison. But based on observation from large
prisonsin countries with some similaritiesto Cuba, | could at |east suggest how
such prisons usually develop: With such alarge number of prisoners, and with a
system growing so quickly, prisons will obviously be large and overpopul ated.
They will haverelatively few prison guards. Thismeansthat the prisonersthem-
selveswill ruletheinner life of the prisons. Thiswill lead to the devel opment of a
hierarchical system among theinmates. At thetop will be aking, surrounded by
his court. At their service will stand a group of thugs, controlling prisoners of
lower ranks. At the bottom will be the untouchables, those relegated to menial
tasks, eventually functioning as prostitutesfor the better off. A caste system—in
extreme contrast to what Cuba strives to create for the society as awhole.

To preserve an egalitarian welfare state, this state has devel oped asystem that
isanegation of theideal sthat the authorities striveto attain. It cannot in thelong
runbeuseful. It will becomeadanger to thefundamental valuesof that society.

* k %

| have conveyed thisview tothosein Cubawilling tolisten. But | comefrom Nor-
way, a small nation with considerable freedom of expression. With this back-
ground, am | not then obliged to confront Cuba with their limitations on these
same freedoms, particularly these last months? Would it not be right first and
foremost to scold them for their imprisonment of political opponents?

My preferenceisto start at the other end, with ordinary prisoners. Imprison-
ment of political opponentsis part of apolitical culture. That political cultureis
connected to the penal culture. States with large prison populations are in the
habit of using that measure. The best way to reduce the use of imprisonment
against political opponentsisto minimise the use of imprisonment in general.
Thebarriersagainst usingimprisonment against political opponentsbecomeless
solid where imprisonment is exceptionally frequently used. The barrier against
using capital punishment against political opponents is likewise less solid in
countrieswherekilling isused extensively against those seen as*“ ordinary crimi-
nals’. Soasowithtorture. | respect that somemight be of theopinionthat | ought
totalk loudly and confront the one-party stateswith all their deviationsfrom hu-
man rightsin general and Norwegian standardsin particular. But | will not. That
isto start at the wrong end.

* k %

Compared to the old USSR and now Cuba, the USA islike an open book. Prison
figuresareeasily availableand clearly presented. Therewerebig headlinesinthe
US newspapers when their prison figures in June 2002 passed the two million
mark and also in 2003 when one hundred thousand more were added. Perhaps
this openness reflects some of the problem?

Basically, it seems asif their enormous prison population is not a source of
shame. It is seen as a sort of inevitable answer to crime, if anything, a sign of
strength and efficiency.

To me, the US penal system is a system that negates the fundamental values
they claim astheir own. It isan open society. Nobody censures my speech. | can
move freely. | am even invited back. But what goes on in their penal system for



2.1 million prisoners, and for the additional 4.7 million on probation and parole,
haslong since passed the level of what can be understood asreflecting their val-
ues. Itismaterially thewealthiest country intheworld. Nonethel ess, itisacoun-
try that uses prisons instead of welfare. It is a country that continuously talks
about freedom. Nonetheless, it has the largest prison population in the world,
bothinabsoluteandrelativefigures. Itisacountry that fought afiercecivil warin
which the abolition of slavery was at |east some of the motivation. Nonethel ess,
it hasan abnormal proportion of black peoplewithinitsprisonwalls. Itisacoun-
try with great emphasis on sociability. Nonetheless, an exceptional number of
their prisoners live under conditions of such an amount of isolation that nothing
compares (King 1999). It is a country that emphasises limits to state power.
Nonethel ess, it has an enormous number of employeesto keep that state power at
amaximum, both at afederal and statelevel. In sum, itisacountry that uses ex-
clusion instead of inclusion, and in addition executes a portion of the most un-
wanted. Or, in thetitle of aforthcoming book by Johathan Simon, it isacountry
that is Governing through Crime.

Their penal policy representsathreat agai nst human valuesin their own coun-
try. But also abroad thispenal policy isadanger, throughitsmodel power. Parlia-
mentarians from my country go to N.Y. to learn about zero tolerance. They are
not alone in going. The danger is that it is we, the critical ones, who will be
shamed into conformity with US standards.

* k %

How to behave in this situation? Should one, with some knowledge of prison
matters, keep away from professional visitsto anation with this extensive penal
apparatus? Thisis not my opinion. Of course, we should never cut off contact
with those with whom we disagree.

On the contrary, we should go more often. But an absolute condition for pro-
fessional visits to an open society as the US, must be a clear exposure of dis-
agreement with their penal policy. It is necessary to expose that, seen from
abroad, itisdifficult to understand that the abnormal size of the US penal system
does not become the completely dominant theme for colleaguesinthe US. Itis
difficult to understand why the very existence of thissystem doesnot becomethe
dominant theme at their various professional meetings—and remain so until the
US pena system is normalised. And the huge research foundations—The
Rockefeller Foundation, The Ford Foundation—where are they when they do
not see the challenge of bringing theinner workings of their statein order? How
isitthat nearly all professional groupswithintheuniversitiesand withinthepris-
ons do not convert to activist groups to change the US system into normality?

| would not necessarily be so open in my criticism when visiting totalitarian
states. Clear talk, particularly clear public talk, might lead to immediate |oss of
contact. And it might bring our opposite numbers in such countries into serious
trouble, sometimes danger. In prison research or in research on various forms of
unacceptable behaviour, weall know well that we have an obligation to protect our
sources. But so is aso the case when our sources are persons who work in states
where they might be severely punished. Visiting such states demands more self-
censorshipthanvisitingtheUS. | believethisdifferenceistotheprideof theUS.



I know, of course | know, that a great number of US colleagues, perhaps the
maj ority, share many of theseviewsonthe US penal system. Many speak out, but
feel at the sametime completely powerless. Their critical potential isweakened
by thefact that they livein asociety that isnot particularly interestedin listening
to other nations, to come closer totheir standards. They arethestandards. Itisfor
that reason they can maketheir prisonfigurespublic. With pride. Itisnot difficult
to understand that many US colleaguesgivein, shy away from blaming their sys-
tem for its horrors.

So, | will not shame my US colleagues, | think they need more comfort than
pain. But | will usethem asasign of warning. For Western Europe. It seemsclear
to me: We might soon follow. There are more criminologistsin the US. But Eu-
ropeis on the same track.

Two developments are clear. First, Europe is adapting to modern timesin de-
velopmentsinside the system of punishment. The number of prisonersisonthe
increase. England and Wales have reached the Eastern European level when it
comesto prisoners, with 129 per 100,000. France hasincreased to 99. The Neth-
erlandsisalost case. Even Finland has begun climbing, from 60in 2001 to 66in
2002.

And then to my second point which has to do with the possibilities for aca-
demic criticism of this development. It sounds so impractical what criminolo-
gistscan say onthepolitical arena, so much against the spirit of our time. We cen-
sor ourselves so asnot to feel completely out of tune. And then, of particular im-
portance, we have studentsin need of work. More theoretical knowledge about
crime and crime control is not of obvious importance for the jobs our students
will apply for and will not necessarily be received with enthusiasm by thosewho
areto recruit them.

Criminology, alsoin Europe, isat present trapped in its own success. Jobsfor
researchers are dependent on jobs for students, which depend on the type of
training that makes them useful for jobs in the very institutions we are profes-
sionally equipped to raise questions about. Stan Cohen wasright in hiswarnings
in“ Against Criminology” .

The particular danger in this situation is that it al happens at the very same
time when the universities are converting to market institutions. When we need
them most, the protective shields are taken away. From a theoretical point of
view, the whole development is a fascinating confirmation of the power of the
one-dimensional market oriented society. From the perspective among those of
uswith astrong wish for preserving room for free criticism, itisamast alarming
development.

Come out of the ivory tower, say so many. But we are out. Let us come in
again, would be my answer. At aminimum, let us also havetheivory tower. We
cannot only beout. Distanceisanecessity to seethewhol e perspectiveand to be-
come useful to our societies in a more fundamental way.

| thank you for your attention.



Crime Confrol and Integration

10

Paul Wiles
Director, Research, Development & Statistics,
Home Office, UK

Nilsand I have known each other for along time. Once—and since he still ap-
pearsso young and vigorous| won't embarrasshim by revealing how many years
ago, but let’sjust say wewere both young men—I wasdriving Nilsthrough L on-
don. At one point Nils gazed round the great metropolisand said “1 wonder how
they deal with the sewerage?’. Well, we've spent much of our lives worrying
about policiesthat tried to label some human behaviour as “sewerage”, and re-
sisting policiesthat regarded them asjust aseasy to get rid of . We did so because
we shared a set of ideals about what was possible from human association and
how it could be best achieved. Let usjust call them “enlightenment ideals’. They
wereimportant to usbecausethey represented the good side of European culture,
stood in opposition to itsdark side, and underlay much of the corpus of what we
now think of classical European criminology. One of the founding fathers of
British criminology—~Professor Sir Leon Radzinowicz—in hislast speechtothe
British Society of Criminology just before he died—berated us for having for-
gotten that those ideal s should be at the heart of our work. And Nils Christie has
just pointed to the same danger.

| do not believethat we have abandoned theseideals. | think that in spite of our
differencesthey still lieat the heart of common European culture. | want totakea
dlightly different look at the problem than Nils—the practical politics of future
reform in Europe—in which figures about crime do play a part, and will do so
whether we like it or not.

In the past the enlightenment ideals were owned by a governing liberal elite.
InBritain, for example, up until themid-1980’s, penal policy wasdriven by such
aliberal elite consensus—all the more surprising because ministers often faced
outright hostility from their own political supporters for maintaining this con-
sensus. We can not ignore the fact that some policieswere only sustainedin con-
tradi ction to mass opinion and not because they had widespread public support. |
doubt, for example, that in the UK we would have abolished the use of capital
punishment if it had been | eft to the popular will—or, at the very least, it would
have been much moredifficult to do so. But things have changed. M ost European
countries now have democracies governed by rotating political groups whose
claimto power increasingly rests on their ability to represent and mobilise mass
public opinion.

Of course, none of us have direct democracy—we all have some form of rep-
resentative democracy. Thejob of our elected politiciansis not simply to reflect
mass opinion, but to lead and persuade their electorates of the policies that
should be pursued. Nevertheless, political groups can not totally deny public
opinion without risking being excluded from exercising power. A key elementis



that politicians haveto convincethe public that they areintouch with and under-
stand their experience—or for reasons | want to explorein amoment—that they
are not ignoring the public’s perceptions of the nature of the crime problem. The
present governing political party in Britain spent many yearsout of power, in part
it is sometimes argued because they seemed to espouse aromanticised view of
criminality at oddswith public perceptionsand feelings. The consequenceisthat
whilst the basic principle of the enlightenment ideal might remain, how they are
to beinterpreted and applied to current problemsis now amatter of complex and
on-going dialogue with the public. Both principles and penal policiesin demo-
cratic societies will develop in response to changes both in the nature of crime
and the perceived threat it presents to the public. One of the commonest com-
plaints agai nst the European Unionisthat neither the Commission nor the Parlia-
ment havethiskind of direct democratic responsiveness. Theresult isthat we can
no longer rely simply on the opinion of an educated, liberal political eliteto de-
liver the kind of policiesthat Nils desires—even if they represent our views and
evenif webelieveour expertiseought to carry aspecia standinginthisregard.

In modern mass democracies we have to be prepared to contemplate changes
in our penal policies and that in the debates about such changes we will have to
engageabroader public. Enlightenment ideal sdo not prescribeaparticular penal
policy but rather a set of general principles from which policies can be derived.
How those principles areinterpreted as the basis for policy can be the subject of
legitimate debate as can the relevance of empirical evidence for such decisions.
Intrying to inform such debates we will have to be able to demonstrate therele-
vance of our ideasand evidenceto the experience of crimeof our fellow citizens.
If criminology in Europe can not speak outside of the academy then we will fail
to influence the future direction of European pena policy.

Thegenera themefor thisthird conference of the European Society of Crimi-
nology is*“Crimeand Crime Control in an Integrating Europe”. Nilshas already
set out some philosophical benchmarks for us. Other plenary speakers will be
looking closely at the detailed evidence for how far our experience of crimeisa
common one, at recent trendsin the politics of crime and penal policy and at the
implications of the emerging, new constitutional framework for the European
Union.

| want to addressaslightly different issueto Nils—namely, how penal policies
might devel opinaEuropeinwhich massdemocratic engagement will beadomi-
nant theme in each of our separate countries—and in which thereisincreasing
pressure for such engagement at the level of the European Union.

The current position asregards penal policiesacross Europe does show varia-
tionsin crimeand theresponseto crime. | suspect that if Nilswished to use statis-
ticsto produce a catalogue of infamy then my own country would come out, in
hiseyes, asinneed of adose of re-integrative shaming. (Figure 1) For example, if
we look at the size of the prison populations in Europe then England & Wales
presently has the highest imprisonment rate per head of population of any EU
country and higher than many other European countries.

However, we may need to look beyond this particular statistic. | suspect, for
example, that my Ministers might want to look not just at the imprisonment rate
per head of population but aso the imprisonment rate per recorded crime. (Fig-
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Figure 1. Rate of prison population per 100,000 population in 2002
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ure 2). They might argue that their pena policies have to respond to the crime
problemthey arefacing. After all therecorded crimefiguresinevitably framethe
debate on penal policy ineach country. Asyou can seelooked at thisway the pic-
turedoes change somewhat. Sincetherecorded crimeratesvary significantly be-
tween European countries (Figure 3) then one could argue that different coun-
tries might reasonably develop different penal strategies. The recorded crime
datashowsvery significant variationsin both level and mix of crime between dif-
ferent European countries and some support for these variationsis provided by
the ICVS. But wedon't really know how far the differences are an artefact of re-
cording practices between different countries, which in turn could culturally af-
fect responses to avictim survey.

We do know that the ratio of the rate of household and personal crimes re-
ported through the ICV S and recorded crime rate varies very significantly be-
tween European countries (Figure 3). On the face of it it seemsthat some coun-
tries simply record more crime than others.

The ICVS suggests that people in different countries have broadly similar
viewsabout what constitutesacrimeand their relative seriousness. This, inprin-
ciple, ought to lead to acommunality of desireto report to the police. However,
the same survey also showsthat trust in the police and confidencethat it isworth
reporting acrimeto them al so varies between countries (Figure 4). Furthermore,
such differences can themsel vesal so vary over time. To take the specific English
experience we know, from the British Crime Survey, that the willingnessto re-
port crimeto the police hasvaried over thelast 20 years from alow point of 36%
to ahigh point of 44%. We a so know that the police recording of the crimesre-
ported to them over the same period has varied from 50% to 70%. Broadly the
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rates of both reporting and recording have been increasing in England over the
last twenty years. In other words, regardiess of what is happening to actual
crimestheratesof both reporting and recording have been adding an artificial in-
flationary element to the recorded crime figuresin England and Wales.
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We also know that there are differencesin the way in which crimeisrecorded
in different countries. For example, in some countries acrimeisrecorded at the
point when avictimreportsacrimeto thepolicebut in othersat the point of arrest
or charge. And there is also considerable variation in the range of things which
thepoliceroutinely record. In my own country we haverecently significantly in-
creased the range of events recorded as crimes. First, in 1998, we changed the
counting rulesthe police have to follow when they decide whether to record an
event reported to them by the public as a crime. The new rules, for example,
meant that the police were instructed to record all minor violence to the extent
than now about half of all our recorded violent crime actually involved no physi-
cal injury to anyone! The effect of these changesin the counting ruleswasto in-
flatethe overall crime count by 14%. Thenin 2001 we additionally introduced a
new National Crime Recording Standard. Thiswas done because we knew that
not all police forces were recording crime in the same way—in simple terms
some police were recording a crime as long as someone claimed to be avictim,
whilst others only did so if there was evidence to support the claim. The new
Standard requires all police forces to record a crime as long as there is no evi-
denceto contradict what is being reported to them. The effect of this new Stan-
dard, together with the previous changein the counting rules, hasbeen toinflate
the overall crime count by just over 25%. Such changes have been driven by the
best of public policy considerations. First, by adesirethat all crimes—no matter
how trivial—should be recorded so that the government is clear about the total
scale of the problem. Second, by adesirefor amorevictim-focused criminal jus-
tice system driven by victim-led recording. Third, by adesirefor greater unifor-
mity in recording practices asthe basisfor managing the relative performance of



different police forces: you can’t performance manage the policeif they are all
recording crime differently. Finally, so that al of thiswill make the police more
visibly accountable for how well they deal with crime. All of these reasons are
quitelaudablein themsel ves but the effect has been to inflate recording of crime
by aquarter and, as| haveexplained, thiswason top of anincreasing trendfor the
public to report incidents to the police.

Once we adjust statistically for these inflationary recording changes then
crimein England and Wales has been falling for the last six or seven years. This
fall isalso confirmed by the British Crime Survey, whichisnow one of thelargest
victim surveysintheworld and conducted on arolling continuous basis. We now
havethelowest risk of victimisationin England and Walesfor twenty years. The
trendis, of course, broadly similar to the trendsin many European countriesand
in North America.

Nevertheless, counting more crime has political implications. In spite of the
fact that therisk of victimisationisat itslowest level for twenty years 73% of the
public in England and Wales believe that crime has been increasing.

Thegovernment hasexplained that theincreasein recorded crimeissimply an
artefact of changes in recording practices but the press have by no means been
prepared to report such explanations. | have personally briefed every journalist
of every newspaper, radio station and television channel who reports on crime
and on what these statisticsmean. Yet most of the mediahave continued to report
the statistics as showing areal increasein crime. On the day we reported that the
risk of women being the victim of violence was at the lowest level for many
years, one national newspaper nevertheless had its front page entirely covered
with the faces of women who had suffered violent crime. Sometimes such
miss-reporting has amore amusing side. On the day we published thelast crime
statisticsin England the Daily Telegraph had a cartoon of me on the front page
calling for help and saying “ Please someone come and help me, I'vejust fright-
ened myself to deathlooking at the crimestatistics’! But such miss-reporting has
real effects—we know, for example, that those who read the more sensational
British tabloid press are more likely to think that crime has been increasing.

However, such beliefs, whether fanned by the mediaor not, havereal political
consequences. They place great pressure on ademocrati c government to be seen
to be responding. Here isthe ultimate irony. A government wanting to improve
its recorded crime statistics for sensible, almost high-minded reasons can find
that it reboundsas pressureto adopt atougher law and order responseto animag-
ined problem.

Thefirst effect of recording more crimesisthat other common measures of an
effective criminal justice also look poor—because the denominator isbeing in-
flated. For example, policeclear-up ratesare often used asameasure of policeef-
fectiveness yet recording more crime produces a poor clear-up rate even for the
samelevel of actual clear-ups. Thisfurther undermines confidenceinacriminal
justice system and puts further pressure on agovernment to be seen to be taking
action.

Oneresult in the case of England—as my first slideillustrated—has been to
increase our prison population to alevel whereit is now the highest per capita
rateinthe EU. Asyou canimagine, we have beenlooking very closely at why the
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prison population has risen in this way. We know that the increase has been
driven by both arise in the rate of incarceration and in the average sentence
length, with the latter being particularly problematic for the size of prison popu-
lation. However, weal so know that most of thisincrease can not be accounted for
by changesin sentencing law or penal legislation. In other words, most of thisin-
creasewas not the consequence of aconsidered policy shift emanating from Par-
liament or Ministers. Rather the change has been driven by a change in the be-
haviour of judges within a climate of general political debate which has been
dominated by the perceived increase in crime and demands for tougher criminal
justice responses. Our judiciary may be constitutionally autonomous but they
have been very responsive to the public mood and the political debate.

Wealso, of course, know that England isby no meansuniquein Europeinin-
creasing its prison population. Furthermore, such changes are more global and
are not unconnected to changesin recorded crime. Theirony, by theway, isthat
England has had afalling recorded crime rate once adjustments have been made
for the changes in recording practices | have aready explained. However, you
now know that the political debate in England was actually taking place largely
on the premise that crime was increasing at an alarming rate and this was be-
lieved to bethe case by most of the public. Youwill know whether the same prob-
lem has been present in other European countries.

Now | am not claiming that, in England, a misunderstanding about recorded
crime has been solely responsiblefor our increasing use of prison or the general
trend of our pena policy. Even though overall crime has been declining, and
mass property crime such as burglary and car crime have particularly declined,
there has also been an increase in some direct contact crime, such as street rob-
bery or mugging and also in somelimited kinds of seriousviolence. Itisalsothe
casethat after the collapsein Britain of aliberal political consensus about crime
policy, which | described earlier, law and order hasplayed acentral rolein subse-
guent British election campaigns and has become almost a touchstone for the
electability of apolitical party. However, worries about order and the basis for
social trust have also been present in most late modern societies and debates
about crimeand penal policy are often used to symbolisethese broader concerns.

Theirony that | am pointing to isthat these concerns have co-existed with an-
other trend of late modern societies—namely, the extension of formally rational
management techniques into the public sector, by devices such as target setting
and performance management. Such techniquesrely upon more detailed and ac-
curateinformation flowsthan wererequired in the past. In Britain, we have been
collecting national recorded crime statistics since the 1860s and they were origi-
nally put in place at atime when there was a similar concern for improving the
performance of public services. In nineteenth century Britain, asin many other
European countries, statistical collections were often used as the basis to drive
reform. They were not so central, however, when there was a broad consensus
about penal policy. Now they areagain at the heart of the debate about reforming
public services and pena policy.

Until recently we collected national crime statisticstwiceayear and thenonly
downto policeforcelevel. Now we are collecting such data every month, seven
daysafter theend of themonth, and at an increasingly localised level . Such man-



agement techniques have been particularly explored by the British government
but they are simply examplesof amuch broader trendintherationality of admin-
istration.

If | am correct then Nils's pleafor more enlightened penal policiesin not go-
ing to be easy to achieve. It will haveto be argued for as part of amass discourse
about the nature of contemporary societies and how they can best be governed.
The context for that debate will be a general concern about trust and security,
hei ghtened by immediateworriesabout terrorism, migration and global formsof
crime. In order to respond to such concernsin terms of delivery of public ser-
vices—and especially in the crucial areas of maintaining order and managing
crime—governmentswill turnto ever moreformally rational management tech-
niquestotry and drive up the quality and accountahility of servicedelivery inthe
hope of rebuilding public trust. However, these very techniqueswill, at least ini-
tially, reveal the problemsin more detail than in the past and radically increase
the demand for penal policiesto address peopl€e's detailed and immediate crime
problems. People do want answers to global threats and they want policing to
maintain ahighlevel of order and civility in their own neighbourhoods. Thebig-
gest threat to the enlightenment valuesthat Nils cherishesisthat European states
fail to respond adequately to these demands.
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In April and May 1995 the columns of The New York Review of Books were sub-
ject to a remarkable and, some would say, acrimonious debate. It was an argu-
ment which was, to my mind, one of the most significant examples of academic
whistle-blowing, wideranginginitscritique, appositeinitstarget and reasoning,
timely and badly needed yet falling, as we shall see, on stony ground.

On one side of this skirmish was Richard Lewontin, Professor of Zoology at
Harvard, adistinguished geneticist and epidemiol ogist, on the other ateam of so-
ciologistsled by Edward Laumann and John Gagnon from the University of Chi-
cago, who had recently published The Social Organisation of Sexuality (1995),
and its popular companion volume Sex in America: A Definitive Survey (1995).
Onthesides, chipping in with gusto, Richard Sennett, joint Professor of Sociol-
ogy at the LSE and NY U.

Thisdebateisof interest becauseit representsadirect confrontation of natural
science with sociology or social science, asit is often hopefully and optimisti-
cally called. Such encountersare relatively rare and tend to occur when particu-
larly politically distasteful findings are presented to the public as cast iron and
embellished with the primatur of science. A recent example of thiswasthe publi-
cation of Richard Herrnstein and Charles Murray’s The Bell Curve (1994), ac-
companied by pagesof statistical tableswhich purported to present the scientific
evidence for the link between race, 1Q and, indeed, crime. At that time many
prominent scientistsincluding Steven Rose, Stephen Gould weremoved tointer-
vene but normally thewallsbetween disciplinesremainintact: Indeed acollegial
atmosphere of mutual respect coupled with lack of interest ensures that parallel
and contradictory literatures about the same subject can occur in departments
separated sometimes by a corridor or, more frequently, a faculty block. In the
case of the natural and social sciencesthisiscomplicated by aunidirectional ad-
miration—a one-sided love affair, one might say—or at least a state of acute
physics envy—between the aspiring social scientist and the natural sciences. Be
that asit may, aconsiderable proportion of sociologists, the vast majority of psy-
chologistsand anincreasing number of criminol ogistsembrace, without thought
or reservation, apositivistic path. Namely, that natural scientific methods can be
applied to human action, that behaviour is causally determined, that incontest-
able objectivity isattainable and that precise quantitative measurement is possi-
ble, and indeed preferable. In the case of criminology, this entailsthe belief that
the crimes of individuals can be predicted from risk factors and that rates of



crime can be explained by the changes in the proportion of causal factorsin the
population.

Richard Lewontin sets out to review the two books. They arose on the back of
the AIDS crisis and the need to understand the epidemiology of its spread. The
survey was eventually well funded by the research foundations, was conducted
by NORC, the premiere socia survey research organisation in North America.
Theproject involved asampleof 3,432 peoplerepresenting 200 million post-pu-
bertal Americans. Just for aminutelet usthink of the audacity of the sample sur-
vey—and this one was more thoroughgoing than most—to claim to generalise
from such asmall number to such alarge population of individuals. Lewontin’'s
critique is on two levels, one the problem of representativeness and two—and
more substantially—the problem of truth.

Let usfirst of all examinethe problem of representation. Aninitial criticismis
that therandom samplewas not actually fromthetotal population. Itisbasedona
sample of addresses drawn from the census, but it excluded households where
therewere no English speakers nor anyone between the agesof 15-59. Most cru-
cialy it excludes the 3% of Americans (some 7.5 million) who do not live in
households because they are ingtitutionalised or are homeless. This latter point
is, as Lewontin indicates, scarcely trivial in understanding the epidemiology of
AlDSasit excludesthe most vulnerable group in the popul ation, including those
likely to bevictimsof homosexual rapein prison, prostitution, recklessdrug use,
the sexually ‘free’ college-aged adolescents etc. The random sample is not,
therefore, drawn from the population as awhole: a very atypical population is
omitted. Such arestrictioninpopulation sampledisausual preliminary insurvey
research.

However, once this somewhat restricted sample was made, the research team
did not stint in their efforts to get as large aresponse rate as possible. After re-
peated visits, telephone calls and financial inducements ranging from $10 to
$100, the result was aresponse rate of 79%—of which they were duly pleased.
But, as Lewontin points out: ‘It isamost always the case that those who do not
respond are a non-random sample of those who are asked’ (1995a, 28). In this
case it could well be prudishness, but in the case of other surveys equaly
non-random causes of non-responses. For example, in our own experience of
over fifteen large-scal e crimeand victimisation studieswhichweran at The Cen-
tre for Criminology, Middlesex University (see for example Jones et al, 1986;
Crawford et al, 1990) we made every effort to reduce non-response but never
managed better than 83%. Indeed, criminal victimisation surveys as a whole
have between one-fifth to a quarter of respondents whose victimisation is un-
known. As | remarked at the time, in the thick of quantitative research:

‘It goes without saying that such a large unknown population could easily
skew every finding we victimologists present. At the most obvious level, it
probably includes a disproportionate number of transients, of lower working
class people hostile to officialswith clipboards attempting to ask them about
their lives, and of those who are most frightened to answer the door because of
fear of crime! (Young, 1988: 169).
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Even panel studies which follow a given population over time suffer from this
problem. To take the famous Seattle Social Development Project as an example
(seeFarrington et al, 2003). Thisisaprospectivelongitudinal survey of 808 chil-
dren. To start with, these are the children/parents who consented to be included
out of the population of 1,053 fifth-grade studentstargeted—that is, it hasa 70%
response rate from the outset—with 30% refusing consent. Secondly, youths
dropped out over time so, for example, by the age of 12 the sample fell to 52%.
Thereis, of course, every reason to suspect that those who initially did not con-
sent and thosewho fell out of the panel might havedifferent delinquency patterns
to those who consented and remained within the panel.

Lewontin'sfirst pointis, therefore, clear andisasapplicableto criminology as
to sociology. Let me at this point remind the reader of Quetelet’s warning.
Adolphe Quetelet, the founder of scientific statistics, and apioneer in analysing
the social and physical determinants of crime, introduced into academic discus-
sion in the 1830s the problem of the unknown figure of crime. That is crime not
revealed in the officia statistics:

‘Thisisalsotheplaceto examineadifficulty ... it isthat our observationscan
onlyrefer toacertain number of known and tried offender sout of theunknown
sumtotal of crimes committed. Since this sumtotal of crimes committed will
probably ever continue unknown, all the reasoning of whichitisthebasiswill
bemore or lessdefective. | do not hesitateto say, that all the knowledgewhich
we possess on the statistics of crimes and offenceswill be of no utility whatso-
ever, unlesswe admit without question that thereisaratio, nearly invariably
the same, between known and tried offences and the unknown sum total of
crimes committed. Thisratio isnecessary, and if it did not really exist, every-
thing which, until the present time, has been said on the statistical documents
of crime, would be false and absurd. (A. Quetelet, 1842: 82)

Quetelet’sfixed ratios are, of course, apipe dream, as unlikely asthey would be
convenient. Hiswarning, written in 1835 (English trand ation 1842) has echoed
throughout the criminology academy for thelast one hundred and seventy years.
If we do not know the true rate of crime all our theories are built on quicksand.
They will be of ‘no utility’, ‘false’, and indeed ‘absurd’. Legions of theorists
from Robert K. Merton through to James Q. Wilson have committed Giffen's
paradox: expressing their doubts about the accuracy of the data and then pro-
ceeding to usethecrimefigureswith seeming abandon, thisisparticularly truein
recent years when the advent of sophisticated statistical analysisis, somehow,
seen to grant permission to skate over the thin ice of insubstantiality (Giffen,
1965; Oosthoek, 1978). Others have put their faith in statistics generated by the
socia scientist, whether self-report studies or victimisation surveys, as if
Quetelet’ swarning no longer concerned them and the eraof * pre-scientific’ data
was over.

Indeed, Richard Sparksand hisassociates, in theintroduction to their ground-
breaking British victimisation study, summarised the decade of American re-
search prior to their own with anote of jubilation: ‘Within a decade ... some of



theoldest problemsof criminology have comeat | east within reach of asolution.
(Sparksetal, 1977: 1). Aswehave seen, the problem of non-response meansthat
such a resolution of the age-old problem of measurement is not resolved. It
would beso, of course, if the non-respondentswere just—or almost—Iikethere-
spondentsand indeed such an excuseisoften invoked with asmuch likelihood of
vaidity as Quetelet’'sratios. Asit is, the atypicality of non-respondentsislikely
to overturn the significancelevel s of any probabilistic sampling. Richard Sparks
wasquite clear about thisin hisassessment of the potential of victimisation stud-
ies. Hisinitial excitement became tempered by considerable caution. Thus he
writes, ten years later:

‘Much too much fuss is made, in practically all official NCS publications,
about statistical significance (i.e. allowancefor sampling variability). Avari-
ety of standard errors and confidence intervals for NCS data are now rou-
tinely quoted in those publications. Yet it isclear that nonsampling error isof
far greater magnitude in the NCS, adjustments ... may offset some of this
nonsampling error, though only in a ballpark way, which makes questions of
sampling variability virtually irrelevant. My own view (not shared by all) is
that if after commonsensical adjustment a trend or pattern appears which
makes some sense, then it ought not to be disregarded even if it doesnot attain
some magical level of statistical significance! (1981: 44, n. 42)

Telling the Truth?

But let usgo onto Lewontin’snext criticism. And herethe problemiseven more
important and substantial than that of non-response and the dark figure. Thisre-
volvesaround the key question of whether those who responded to the question-
nairewerein fact telling thetruth. That is, that socia surveys may not only have
dark figures of non-respondents, but adark figure of non-response—and indeed
‘over-response’ —amongst the respondents themsel ves.

Itisrarefor surveysof attitude or self-reported behaviour to have any internal
check astovalidity. After al, if peoplesay they would rather live by work than on
welfare, if they professliberal attitudes on racial matters, or if they tell you that
they were assaulted twice last year, how isoneto know that thisis not true? One
may have one’s suspicions, of course, but there are few cast iron checks. Every
now and then, however, anomalies stareyou intheface. Inthe case of thissurvey
thereisa particularly blatant example. For the average number of heterosexual
partnersreported by men over thelast five yearsis 75% greater than the average
number reported by women. Thisisan obviousanomaly, itis, asLewontin points
out, likeaviolation of theonly law in economicsthat the number of salesmust be
equal tothenumber of purchases. What isstartlingisthat theresearchersarewell
awareof this. Indeed, they devote considerabl etimeto debating for which of sev-
eral reasons this ‘ discrepancy’ might have occurred and conclude that the most
likely explanation isthat ‘ either men may exaggerate or women may underesti-
mate’. As, Lewontin remarks,
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‘So in the single case where one can actually test the truth, the investigators
themselves think it most likely that people are telling themselves and others
enormous lies. If one takes the authors at their word, it would seemfutile to
take seriously the other results of the study. Thereport that 5.3 percent of con-
ventional Protestants, 3.3 percent of fundamentalists, 2.8 percent of Catho-
lics, and 10.7 percent of the non-religious have ever had a same-sex partner
may show the effect of religion on practice or it may be nothing but hypocrisy.
What is billed as a study of “ Sexual Practices in the United States’ is, after
all, a study of an indissoluble jumble of practices, attitudes, personal myths,
and posturing! (1995a: 29)

Wheat is of interest hereisthe awareness of thinice, yet theineluctable desire to
keep on skating. Just aswith Giffen’s paradox, where the weakness of the statis-
ticsisplainto the researchersyet they continue on to force-feed inadequate data
into their personal computers, here the problem of lying, whether by exaggera-
tion or concealment, does not stop the researchers, for more than amoment, in
their scientific task. Of course, infact asasociologist, suchfindingsarenotirrel -
evant: they inform you much about differences in male and female attitudes to
sex—what they don’t tell you isabout differencesin sexual behaviour. Yet what
Richard Lewontin istelling us is that interview situations are social relation-
ships—that results are a product of a social interaction and will vary with the
gender, class, and age of theinterviewer and of theinterviewee. But herewehave
it: it needs aProfessor of Biology totell sociologiststo be sociologists. Thus, he
concludes:

‘The answer, surely, isto be less ambitious and stop trying to make sociology
intoanatural sciencealthoughitis, indeed, thestudy of natural objects. There
are some things in the world that we will never know and may that we will
never know exactly. Each domain of phenomena hasitscharacteristic grain of
knowability. Biology is not physics, because organisms are such complex
physical objects, and sociology is not biology because human societies are
made by self-conscious organisms. By pretending to a kind of knowledge that
it cannot achieve, social sciencecan only engender the scorn of natural scien-
tists and the cynicism of humanists: (ibid.: 29)

Of coursethisis not the end of it. Edward Laumann and his colleagues are out-
raged. They do not think it *appropriate for a biologist * to be reviewing their
work, he does not have the right ‘ professional qualifications —'hisreview isa
pastiche of ill-informed personal opinion that makes unfounded claims of rele-
vant scientific authority and expertise’ (1995b: 43).

Lewontin, in reply, notes caustically that it is understandable that the team

‘would have preferred to have their own work reviewed by a member of their
own school of sociology, someone sharing the same unexamined methodol og-
ical assumptions. They could avoid the always unpleasant necessity of justify-
ing the epistemic basis on which the entire structure of their work depends!
(1995h: 43)



Asto hisincompetencewithregardsto statistical analysis, he pointsto being abit
disturbed to havetoreveal hisCV, but that he hasagraduate degreein mathemat-
ical statistics which he has taught for forty years and thisisthe subject of about
one-tenth of his publications including a textbook of statistics!

And, of course, such aprocessof believingintheaobjectivity of dataisfostered
by the habit of researchers of not conducting their own interviews, of employing
agenciessuch asNORC, or second-hand, intermsof using older datasets or even
ameta-analysis of past datasets. So the data arrives at their computers already
punched, sanitised: it is a series of numbers with scientific-looking decimal
points. Human contact is minimised and a barrier of printout and digits occurs
between them and human life.

But let usleavethelast remarksof thissectionto Richard Sennett. He congrat-
ulates Lewontin on the brilliance of his analysis, he laments the current fashion
of scientific sociology, and concurswith Lewontin’sremark that, if work such as
this is typical, then the discipline must be in ‘deep trouble’. That's putting it
mildly, suggests Sennett, ‘American sociology has become arefuge for the aca-
demically challenged’ (1995: 43). But he adds that mere stupidity itself cannot
alone explain the analytic weakness of such studies for ‘sociology in its
dumbed-down condition is emblematic of a society that doesn’t want to know
much about itself’ (ibid.).

Lessons for Criminology

But what has all of thisto do with criminology? A great deal and more, for it is
probably criminology, of al the branches of sociology and psychology, where
the problem of unchecked positivism is greatest. The expansion of academic
criminology was a conseguence of the exponential increase in the size of the
criminal justice system just asthe shift from students studying social policy/ ad-
ministration to criminology parallelsthe shift from governmental interventions
through thewelfare stateto those utilising criminal justice. Thewar on crimefol -
lowed by the war on drugs and then on terror. This has been accompanied by an
expansion in funding designed to evaluate and assess governmental interven-
tions and programmes. The material basis for the revitalisation of positivist
criminology isconsiderableand, certainly within the United States, approaching
hegemonic. (see Hayward and Young, 2004)

Embarrassing Findings

Criminological research is replete with findings which range from the very un-
likely to theridiculous. | will give just afew examples:

Rarity of Serious Crimes

Victimisation studies consistently report levels of serious crimewhich are gross
underestimations and are freely admitted as such. For example, the first British
Crime Survey of England & Wales in 1982 found only one rape and that at-
tempted.
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Variability of Findingswith Different I nstruments

If we take sensitive topics such asincidence of domestic violence, the range of
figures are extraordinarily wide—and, in no doubt, underestimates. Thus in
1998 the percentage of women experiencing domestic viol ence, defined asphys-
ical assault with injury, was 0.5% in the police figures, 1% in the British Crime
Survey, and 2.2% when Computer Assisted Self-Interviewing was used. Anin-
dependent survey found aratein theregion of 8%. (Mooney, 1999) Whichfigure
inthisrangeisone going to feed into one’'s PC? What sort of scienceisit where
estimations of avariable vary sixteen fold?

Self-Report Studies

Self-report studies consistently come up with results showing that thereislittle
variation between the levels of juvenile delinquency between the working class
and the middle class, between black and white, and produce a considerably re-
duced gap between males and females. Hence Tittle and Villemey’s (1977) ex-
traordinary claim that thereisno relationship between classand crimewhich has
been taken at face value by many theorists. All one can record about thissurmise
is John Braithwaite's pithy remark:

‘itishardly plausible that one can totally explain away the higher risksof be-
ing mugged and rapedinlower classareasasthe consequenceof theactivities
of middle class people who comeinto the area to perpetrate such acts! (1981
37)

The Assault Rate on WhiteMen

TheUnited StatesNCV Sregularly comes up with resultswhich show that the as-
sault rate reported by whitemen ishigher than or just about equal to that of black
men. For example, in 1999 the rate was 32.3 per 1,000 for whites compared to
31.0 per 1,000 for blacks. This is totally against any evidence from homicide
rates or other indices of violence which would suggest a much higher rate for
blacks (see commentary in Sparks, 1981).

Findings of the International Crime and Victimisation Studies

TheInternational Crime and Victimisation Study (van Kesteren et al, 2000) fre-
quently findsrates of reported violence between nationswhich arealmost thein-
verse of the homicide rates. (See Young 2004)



The Pluralism of the Dark Figure

Up till now we have discussed either technical problems of non-response or the
more substantive problem of exaggeration or lying. | want now to turn to athird
problem which generates even greater and moreimpenetrable barriersfor scien-
tific quantification. The first two problems—which Lewontin addresses—pre-
sumethat thereisan objectivedatato beregistered. However, thereisaprofound
difference between measurement in the natural world and in society, namely that
the definitions of social phenomena are constructed by individuals and in this
they will vary with the social constructsof the actorsinvolved. If one handsout a
dozen metrerulesto studentsand asksthem to measure the length of the seminar
room, they will cometo acommon agreement with alittlevariation for accuracy.
If one askstheroom full to studentsto measure levels of violencethey are, soto
speak, already equipped with adozen rules of different gauge and length. They
will come out of the exercise with different amounts of violence because their
definitionsof violencewill vary. And thesamewill betrueof therespondentstoa
victimisation study. All of usmay agreethat astab wound isviolence, but where
along the continuum does violence begin: isit ashove (if so, how hard?), isita
tap (if so, how weighty?), or perhapsit is a harsh word, an obscenity, a threat?
Peoplevary in their definitions and tolerance of violence: thereisapluralism of
measures.

Let uslook at two ‘anomalies’ inthislight. The peculiar resultsof the Interna-
tional Crime Victimisation Studieswherethe rates of violence reported approxi-
matetheinverseof theratesof violenceoccurring (if weareto trust the homicide
figures) may well be not merely that reporting to strangersdistortsthelevel of vi-
olence, but that countrieswith low levelsof violence may well havelow level s of
tolerance of violence and thus report acts which other, more tolerant/violent na-
tions, might ignore. Similarly the comparatively higher rate of violence against
white compared to black men may reflect differences in definition as to what
constitutes‘real’ violence. Once we have acknowledged the pluralism of human
definition, we can then return to the dark figure with even greater doubts and
trepidations. For the dark figure will expand and contract not merely with the
technical meanswe bring toit, but with the values of the respondents and indeed
thecategoriesof theinterviewers. Andthesocial rather than themerely technical
permeatesour measurement on all threelevels: whether itisthe respondentswho
refusetotalk to us, tothosethat intheir relationship with astranger (of class, gen-
der, age, and perhaps ethnicity) will attempt to convey an impression of them-
selves (aproduct of their own personal narrative which they have woven around
the‘facts' of their lives), to thevaluesand meaningswhich theinterviewer brings
to the table.
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Eysenck’s Dilemma

Itisimportant to stress how damaging such findings arefor the positivist, for the
scientific project of studying humanity. For positivism needs fixed categories,
agreed measurements, objective and uncontested figures. The late Hans
Eysenck, thedoyen of psychological behaviourism, recognised thisquiteclearly
in the last book he wrote on criminology with his colleague Gisli Gudjonsson.
For, in The Causes and Cures of Criminality (1989) they began by taking issue
with the authors of The New Criminology (Taylor et al, 1975) in their assertion
that crime is not an objective category but a product of varying legal
fiat—Eysenck and Gudjonnson quite clearly recognise this as an obstacle to sci-
ence and get round the argument by differentiating two types of crime: victim-
lessand victimful crime. Victimlesscrime—and they give examplesfrom prosti-
tution to anal sex—they concede, are subjectively and pluralistically defined.
These are eliminated from the realm of objectivity—but victimful crimes, and
herethey list such phenomenaastheft, assault, murder, rape, are, they argue, uni-
versally condemned and, therefore, clearly objective. Thisis obviously untrue:
al of these crimes are subject to varying definitions—to talk of them having a
fixed natureisto teeter on the brink of tautology. Rapeis, of course, universally
condemned becauseitisanillegal sexua attack, but what isrape variesand, in-
deed, expands with time, witness the acknowledgement of marital rape asrape.
And assault, aswehave seen, isgreatly dependent on our tol erance of violence.

Such asituation of social construction is subject in late modernity to greater
contest and pluralism of definition. So the hidden figure expands and contracts
withthevalueswebringtoit. Inapluralist society itisnolonger possibleto talk
of ahidden figure x with which we can attempt to measure, but awhol e series of
hidden figures x, y, z etc.

The Bogus of Positivism

26

The positivist dream of ascientific sociology of crime, which attemptsto objec-
tively relate cause and effect, becomesall the moreimpossiblein late modernity.
Aswe have seen, both the causes of crime and the definitions of crime, that isthe
outcome or effects, become problematised. To move from, say, unemployment
to crime, or deprivation to crime, you need narratives; correlation alone cannot
assure causality, it isonly the narratives which link factorsto outcomes that can
do this. People turn ‘factors’ into narratives—they are even capable of turning
such factorsontheir heads. Furthermore, what iscrimeitself ispart of thisnarra-
tive. It isa variable dependant on subcultural definition and assessment.

The bogus of positivism wasthat it only seemed to work when the world was
reasonably static, wherevocabul aries of motivewere seeming organically linked
to pointsin the social structure and where definitions of crime were consensual
and unproblematised. Theloosening of mooringsinlate modernity, and the mul-
tiple problematisation consequent on pluralism destroysthisillusion. AsMartin
Nicolaus exclaimed in hisfamous article in Antioch Review so many years ago,



‘“What kind of scienceisthis, which holdstrue only when men hold still? (1969:
387)

Welivein atime of rapid change. In thesetimes, rather than the variables de-
termining the change, itisamost asif the change occurs and the factors seem to
scuttle after them. Prediction of real life events of any consequence has always
been alamentable failure in the ‘socia sciences', just think of the collapse of
communism and look at the writings of political scientists prior to the days of
glasnost. In criminology we have witnessed in our lifetimes two dramatic
changes completely contrary to our scientific predictions. First of all, in the pe-
riod from the sixties onwards, the crime rate increased remorsel essly in the ma-
jority of industrial countries despite the fact that al the factors which had been
identified as reducing crime were on the increase (e.g. wealth, education, em-
ployment, housing). | havetermed thiselsewherethe* aetiological crisis incrim-
inological theory (1994) and this set in motion an intense debate amongst crimi-
nologistsand isthe basisfor theextraordinary creativity and plethoraof theories
that occurred in the last thirty years. But having spent the whole of our profes-
sional lives researching why crime should almost inexorably go up (whether by
relative deprivation, broken homes, socia disorganisation, breakdown of con-
trols, labelling, etc.) wefind ourselvesintheinfuriating position of thecrimerate
invery many industrial countries (including the US and the UK) beginning to go
down, against al predictions that | know of. Here we have a double trauma or
whammy, if you want!

The Crime Drop in America and the Ciisis of Positivism

On November 16 2000, in San Francisco, apacked meeting of the American So-
ciety of Criminology gathered together to discuss amost extraordinary happen-
ing in the world of crime. For from 1991 onwards, violent crime in the United
States, which had led the advanced world by far in rates of murder and robbery,
had begun to fall. Homicide dropped by 35.7 per cent from 1991 to 1998 (from
9.8t06.3 per 100,000) (Blumsteinand Wallman, 2000). Al Blumstein, of theNa-
tional Consortium on Violence Research had brought together a dazzling array
of experts: demographers, economists, sociologists and criminologists, al con-
tributing their views on the change with graphic charts and probing statistical
analysis. | listened with fascination to how they factored each of the develop-
ments over the period to explain the phenomenon, from changesin the distribu-
tion of handguns, the extraordinary prison expansion, zero-tolerance policing,
down to changesin crack-culture and technology. At the end of the session they
asked for comments from the audience, no doubt expecting some detailed re-
mark about policing levels or theinfluence of handgun availability, or such like;
but the first question, from a Canadian woman, was something of arevelation.
She pointed out, ironically, how Canadians were supposed to be condemned to
culturally lag behind their American cousins, but that they too had had adropin
violence, despite the fact that they had not experienced such a period of rapid
prison expansion, that zero-tolerance policing was not de rigueur and that Can-
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ada had only a small problem of crack-cocaine. (see commentary in Ouimet,
2002). Shewasfollowed by a Spanish woman, who said something very similar
about her country. And, in fact there was acrimedrop in 13 out of 21 industrial
countries during 1997-98. (Barclay et al., 2001; Young, 2004)

Blumstein’s team focused on the relationship between variable changes and
the drop of violence. Once international data is examined one must seriously
guestion whether they werelooking at the correct variables. Furthermore, to cap
it all they traced their line of correlation between these variables and the level of
violencewhen, infact, property crimeswere also declining. Themostimmediate
explanation of thisisthat weare encountering ‘ spuriouscausality’. (See Andrew
Sayer, 1992: 193) But theenigmaof the crimedrop takes usfar beyond theworld
of technical mistakes. The usual procedurein such analysisisto take the demo-
graphics and other factors which correlate with crime in the past and attempt to
explain the present or predict the future levels of crime in terms of changesin
thesevariables. The problem hereisthat people (and young peoplein particular)
might well change independently of these variables. For in the last analysisthe
factorsdo not add up and the social scientists begin to haveto admit the ghost in
the machine. Thus, Richard Rosenfeld of Blumstein’s team writes ruefully:

‘If thechurchisthelast refuge of scoundrels, “culture” isthefinal recourse of
social scientists in search of explanations when existing economic, social and
political theories have been exhausted.’ (2000: 157)

So there we have it, subculture becomes the final refuge of scoundrels! And
Rosenfeld comments, ‘It is possible that American adults are becoming, in a
word, ‘civilised’ (ibid.: 156).

From a more sympathetic perspective, Andrew Karmen in his meticulous
analysisof theNew York crimedrop—New York Murder Mystery (2000)—casts
his eyes across all the various explanations judiciously giving them various ex-
planatory weightings, but at the end of the book talks of ‘the final demographic
factor which might be the most important of all’ (2000: 249). But then, he re-
flects, ‘ the shift isnot even strictly demographicinnature: it isattitudinal and be-
havioral aswell as generationa’ (ibid.). And, he adds, ‘ Unfortunately the exis-
tence of this suspected evolution in subcultural values defies precise statistical
measurement. It is not clear what kind of evidence and statistics could prove or
disproveit. Karmen pointsto the possihility of profound changesin the normsof
urban youth culture. And here he refersto the pioneering work of Ric Curtis, the
New York urban anthropologist who talks of the ‘little brother syndrome’. That
is, where younger children, having witnessed the devastating effects of hard
drugs, gun culture, intensive crime on their older brethren decide that these
thingsare not for them, they are no longer hip and cool—the culture evolvesand
turnsitsface against the past. Thisobservation has ready resonance with, for ex-
ample, any attempt to understand changesin drug use. These do not seemto re-
lateto changesin social factorsor theimpact of thewar against drugs. They seem
to relate to changes in fashion—although this is perhaps too light a word for
it—changes in subcultural project would probably be more fitting.



Curtis relates these changes closely to the development of |ate modernity, to
theloosening of themooringsthat | referred to earlier, or ‘ Lifeinthe postmodern
global economy’, hewrites, ‘isoneinwhichidentity formationislessdependent
upon theinfluence of family, neighborhoods, race/ethnicity, nationality and his-
tory, and more than anywhere else the inner city is an empty canvass an open
frontier where new structures, institutions and conventions are waiting to be
built.” (1998: 1276).

An Open Season on Numbers?

Am | suggesting an open season on humbers? Not quite: there are obviously (as
Sennett points out in the Sex in America debate) numbers which are indispens-
ableto sociological analysis. Figuresof infant mortality, age, marriage, common
economic indicators are cases to point as are, for example, numbers of police,
imprisonment rates and homicide incidences in criminology. Others such asin-
come or ethnicity are of great utility but must be used with caution. There are
thingsin the social landscape which are distinct, definite and measurable, there
are many othersthat are blurred because we do not know them—some because
we are unlikely ever to know them, others, more importantly, which are blurred
becauseit is their nature to be blurred. Precision must be constantly eyed with
suspicion, decimal points with raised eyebrows. There are very many cases
where statistical testing isinappropriate because the dataistechnically weak—it
will not bear the weight of such analysis, there are many otherswherethedatais
blurred and contested where such testing issimply wrong. Therehasover thelast
decadegrown up apeculiar formulafor writing journal articles. Theintroduction
usually presents two theories in competition but they are strange one-dimen-
sional creatures almost unrecognisable compared to the real thing but rendered
simpleand decontextualised for the purposes of operationalisation. Thisacepha-
lous introduction, this headless chicken of an argument is then followed by an
extensivediscussion of measureswhilst the dataitsel f isusually outsourced from
some past study or bought in from asurvey firm, an obligatory regression analy-
sisfollows, an erudite statistical equation isadefinite plus and then, the usually
inconclusiveresultsare paraded before us. Thecriminol ogiststhemsel vesarefar
distant from crime out there hidden behind awall of verbiage and computer print
out, the barrier graphited with the greek letters of statistical manipulation.

What can we do to get out of this sanitised redoubt? What is needed isatheo-
retical position which can enter in to the real world of existential joy, fear, false
certainty and doubt, which can seek to understand the subcultural projects of
peoplein aworld riven with inequalities of wealth and uncertainties of identity.
What we need isan ethnographi c method which can deal withreflexivity, contra-
diction, tentativeness, change of opinion, posturing and concealment, which is
sensitiveto the way peoplewrite and rewritetheir personal narratives. It will not
be solved by afake scientificity but by acritical ethnography honed to the poten-
tialities of human creativity and meaning.
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Being herein Helsinki, it seems highly appropriate to begin by recalling an arti-
clefrom nearly 30 years ago by the grand old lady in criminal law and criminol-
ogy inthe Nordic countries, Inkeri Anttila. Thetitle of the articleis* Victimol o-
gy—A New Territory in Criminology” (1974).

Although she welcomes the new focus on victims of crime, Anttila offers
what shecalls"aword of caution” asregardswhat ischaracterised asvictim-cen-
tred research. First of all sheseesareal danger in“thepossibility that interest will
simply shift fromtheindividual offender to theindividual victim” asopposed to
asocietal perspective, while at the same time underlining the fact that the scope
of individual-centred research is enlarged by 100 percent, or even more, when
alsothevictim meritsattention. A second warning in her articlerelatesto that the
new field places an overemphasis on such types of criminal behaviour where
thereis an easily identifiable victim, leading to neglect of other dimensions of
victimisation. Shealso particularly wants*to point to the dangers of an atomistic
mode of thinking, where sometimes only the offenders, sometimes only the vic-
tims are the main targets of interest” (Anttila 1974: 10).

Where do we stand today three decades later ?

WEell, for onething it lookslike atomistic thinking has prevailed to the extent that
criminology and victimology frequently appear as totally separate areas of
knowledge, establishing a false categorical distinction between the labels of-
fender and victim. A dichotomy getsrooted, which goesagainst plenty of empir-
ical documentation as well as everyday experience.

While criminological victimisation research has been referred to asakind of
“inverted criminology”, simultaneously there hasemerged a purer science of the
victim of crime, which dealsin depth and extensively with victims own experi-
ences of crime and its aftermath.

Accompanying research into the consequences of victimisation, victim sup-
port organisations and victim movements has grown at an amazing speed and
scale. Theexplicit purposeisto support crimevictimsand reform the position of
thevictim, inside and outside of the criminal justice framework. Applied victim-
ology is the term often used to describe a close co-operation between the aca-
demic field and an activist branch. (Once the abolitionist movement gave impe-
tusto an action-oriented criminol ogical agenda, now astrengthening rather than
weakening of the criminal justice system receives increasing concern.)



Arguably it is possible to discuss crime victim policy as distinct from crime
policy, though no one can doubt that the most effective way of reducing victimi-
sation is to reduce crime. There is, of course, an inherent connection between
crime prevention and victim prevention.

Victim policy can be loosely conceived as any undertaking—in word or
deed—aimed at supporting victimsof crime, bethat withregard tothetraditional
system of criminal justice or within a broader socia welfare perspective.

Today itissaid that everybody is“for” and nobody is*against” the crimevic-
tim. But, aswe all know, it hastaken several decadesto try to improve thelot of
crimevictimsingeneral and not theleast thefate of especially vulnerablegroups
of victims. It ishard to believe that any informed person would want areturn to
thedismal situation beforevictimswere* discovered” and effortsmadeto alevi-
ate their position.

However, an intensively expanding victim engagement has also generated
what can be seen as disqui eting tendencies that need to be examined. | will only
address a couple of problematic issues.

Victim policy issues/controversies
An all-encompassing victimisation

The greater attention paid to crime victims in recent years indicates an overall
shift of identity or at least ashift of label involving most of us. Whileonceinthe
1960sand 70s, it was stressed in criminol ogical research that everyone commits
sometype of lawbreaking at onepoint or other, now victimsof crimecompriseus
all or at minimum we figure as potential victims. Being victimised tendsto re-
place the role of offending.

Crimevictims, defined as people who have been exposed to criminal acts, are
in fact being introduced in that role, for example, in television news where the
subtitle presents Mary—victim of crime” (cf. Tham 2001). Meanwhilethe con-
cept of victim has undergone a remarkable expansion. Victimisation seemingly
entails nearly all formsof harms, losses, pain, suffering and discomfort that life
can provide—as any viewer can experience by watching shows that nowadays
arereferred to as victim-television.

According to a Danish historian (Henrik Jensen 1998), victim mentality isa
cultural symptom that since the First World War—and the existential loss of in-
nocence—to ahigher and higher degree characterises the 20th century develop-
ment. From this point of view, crime victims have joined the ranks of other “de-
fencelessvictimsof brutal environments’, who seek personal attentionand com-
passioninasociety wherethesevaluesappear scarce(ibid.: 15; my translation).

Victimmentality isunderstandablein asociety exceedingly filled with people
who experience external and internal risksof all different kinds. In an ever more
individualised society, people easily feel isolated and become increasingly anx-
ious about their own life situation and persona narrative. Capital of trust has
eroded and in such aclimate of individual insecurity, avictimidentity canthrive.
Thevictimimageissimultaneously heavily supported by political forces, these-
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curity industry and in mass media coverage. Thisall-inclusive, limitlessvictim
discourse is bound to be problematic.

Victimhood and beyond

Thevictimlabelling carriesimplicationsthat go beyond the actual experience of
victimisation (as bad as it might be). It brings forth a status as victim, but
victimhood isan ambival ent attribute. On the one hand the recognition asvictim
accredits legitimacy and a promise of being on the receiving end of emotional
support and practical assistance. On the other hand, the victim assignment sig-
nals personal powerlessness, and it goes against a concurrent requirement that
every individual should be ableto have control over hisor her own life and mas-
ter fate.

Despiteacertain attractiveness, therecognition asvictim at the sametimeim-
pliesadegrading stigmathat inthelong run hardly leadsto asatisfying self-iden-
tity. And an individual who readily sees herself or himself as victim can hardly
avoid being exposed to humiliations or injustices.

Victimhood involves a double-edged status because of the in-built difficulty in
balancing agency with being a passive object of circumstances or actions by others.
Theright to beavictimisapparently often closely tied to an obligation tofit into the
image of a deserving victim. In this discourse concerning “worthy victims’, the
question of an individua’s own responsibility stands out as acrucial issue.

In order to counter a strong victim blaming tradition and to generate (valid)
sympathy, especially battered women have frequently been portrayed aswithout
blame. But the cost associated with not being held responsible also has to be
taken into account. Thisinvolves denial of competency, and the abused is then
framed in a psychologically coined expert-version of “learned helplessness’ or
receives another syndrome attachment (see e.g. Downs 1996).

Objections have been raised against the prevalent victimhood frame. A fairly
recent Swedish anthol ogy, examining what the social construction of thevictim
entails, hasin translation got thetitle Therefractory victim (Akerstrém & Sahlin
2001). Othersaswell have pointed out that because of the negative connotations
of pain, weakness, loss of control and subjugation, some victim organisations
and many victims themselves do not wish to have the label applied to them. In-
stead they prefer aterm like “survivor”. The notion of “victim empowerment”
also conveys an active approach.

Allinall thereisgrowing concernabout theoverall social impact of victimisa
tionin“what is said to be agrowing and unattractive culture of victimisationin
which more and more people abjureresponsibility for their own actionsor refuse
to accept that events may be beyond human control” (Rock 2004: 14, cited in
Moody 2003).

Victim policy asa means of creating public consensus

In terms of politics, a reorientation has taken place and crime victims have
gained top priority, though foremost on an ideological level. Their needs and
rights have been acknowledged in international aswell as national declarations;



many only formul ated as promising aspirations, whilelater onesat | east on paper
carry legaly binding force.

Nonetheless, according to some critics, crime victims have been politically
manipulated, particularly in North America, in that victim policy demands are
hijacked and redefined to suit law-and-order campaigns for repressive politics
(seee.g. Elias 1993). lllustrations of zero-sum thinking allegedly intheinterests
of victims can also be found el sewhere, supporting the saying: “It is not evil for
one but that is good for another”.

Yet the most striking feature is probably the political consensus surrounding
victim concerns. Inthislight thevictimisation discourse, with thevictims move-
ment as prime mover, has been analysed as a possible new foundation for a
Durkheimian collective consciousness in society (Boutellier 2000). Solidarity
with crime victims creates a basis for a common morality and re-establishes a
threatened consensusin our secularised times, whererelativistic norms and val-
ues prevail.

On amore pragmatic level, it has been pointed out that member statesin or-
ganisations like the Council of Europe and the EU with remarkable ease agree
upon victim reforms—in part because they believe that their own country al-
ready submitsto the standardsin question. However, an eval uation of the Coun-
cil of Europe 1985 recommendation The Position of the Victimin the Framework
of Criminal Law and Procedure clearly demonstrated lack of implementation
(Brienen & Hoegen 2000).

Themorerecent and binding document by the Council of Ministersof the Eu-
ropean Union, the2001 Framewor k Decision on the Standing of Victimsin Crim-
inal Proceedings was too easily adopted according to one well informed com-
mentator. Although he views the adoption of declarations concerning victims
needs asimportant in order for reformersto be ableto confront governments, he
asks that more attention be paid to hidden agendas and political expediency as
thereal motivation behind victim policy agreements (Groenhuijsen 2003). Nota-
bly, itisrather ironicthat while EU statesaremostly uncritical of their own treat-
ment of crime victims, they are very critical towards accession states (ibid.).

Moreover, a Swedish commentator (Tham 2001) has proclaimed royal en-
gagement in crime victims as perhaps the most decisive sign of the consensus
sharing and uncontroversial nature of thisconcern. The Swedish queenisprinci-
pal protector of the national victim support organi sation and Her Royal Highness
Princess Anneismorethan ahead figurefor Victim Support in the UK. Shealso
opened the latest world symposium in victimology (South Africain 2003) and
gave aplenary presentation on assistance to victims of crime.

What arethe appropriaterolesof victimsin the criminal justice
process?

Without doubt, victims of crime havefor along time been ignored in the admin-
istration of justice. They have been depicted astheforgotten party; neglected, de-
serted, deceived, frustrated and even abused by the system. Slowly over afew de-
cades grievances have been heard and, to some degree, needs have been re-
sponded to.
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Concerning some reform areas there is no opposition: Victims should be
treated with respect, compassion and dignity; compensation should be available
aswell as, for example, separate waiting facilitiesin courtrooms. |n addition, re-
search has repeatedly documented that victims want information about their
case, about the criminal justice system and about support.

However, other dimensions related to integrating the victim of crime to the
process stand out as highly controversial. Policies aimed at enhancing victim
participationinthecriminal justice system emerged throughout the 1980s. Many
countries belonging to the Anglo-American legal family have adopted victim
impact statements. Thismeasure allowsvictimsto submit awritten or oral state-
ment on the impact of the crime victimisation at sentencing, but has been met
with strong resistance by a number of legal scholars (see e.g. Ashworth 2000).
The primary objections include the possible threat to the rights of the accused,
victim revenge and sentencing severity.

How faritispossibleintheUStoinvolvecrimevictimsor their closerelatives
further in the execution of sentences can beillustrated by legislation that secures
the family of amurdered victim the right to attend the execution of the offender.
Likewise the victim or family members have a right to say whether a pris-
oner—after many years of imprisonment—shall beeligiblefor parole. Itisdiffi-
cult for me not to see thistype of victim participation as a prolongation or even
cementing of victimhood.

“Relative moderation” is said to represent the main tendency in European re-
formsfor crimevictims. And in the continental context, the inclusion of victim
input at sentencing has not received major backing. Still thereis, for examplein
the Nordic countries, a growing recognition of an inadequate standing for vic-
tims in crimina proceedings. With the adoption of the earlier mentioned EU
framework decision we will in all likelihood see some changes in the coming
years.

Isrestorative justice a better deal for victims?

There is a considerable debate among both academics and professionals about
whether restorativejustice offersvictimsabetter deal than the ordinary criminal
justice system. Thisissue received considerable attention at the X1 International
Symposium on Victimology, which took place in the summer of 2003.

Restorative justice is a very broad term with no precise definition and under
which anumber of different initiativesfall. One popular definition says that re-
storative justice is: “a process whereby all parties with a stake in a specific of-
fence cometogether to resolve collectively how to deal with the aftermath of the
offence and itsimplications for the future” (Marshall 1999). Nevertheless, vic-
tims are not always included in the restorative justice process, and some victim
advocates maintain that victim involvement frequently is set aside in favour of
the other stakeholders, that is, the offender, the community and the government.
With respect to victim-offender mediation, however, victims do participate ei-
ther directly through face-to-face contact or indirectly, when the mediator shut-
tles between the two parties.



Despite victim involvement in mediation and a documented interest among
victimsto take part in thisprocess, the crucial questioniswhether or not they ac-
tually want decision-making power. Do they want the power to decide or does
such aright to be heard place an unwanted burden on them?

Thevictimological literatureis quite clear regarding victim input into proce-
dures:; victims seek information, consultation and consideration. However, it is
less clear just to what extent victims want to participate in the decision-making
process. A recent Canadian study indicatesthat victims place great emphasison
having avoicein the process and having their voice heard, but “while they seek
input, they are content to leave decision control in the hands of the authorities”
(Wemmers & Cyr 2003). The findings are interpreted as follows:

“Giventhat victimsdo not seek decision-making power, but simply want to be

taken into consideration, victim participation in the criminal justice process
should not pose athreat to the existing power balance, nor to the rights of the ac-
cused within the conventional criminal justice system” (ibid.).
The optimistic view istherefore that the unsatisfactory limited rolethat isgiven
tothevictimasmerely awitnessin the proceedings can be upgraded without sac-
rificing thebasic rights of the offender. Both victimsand offenders can be shown
respect and recognised as subjects rather than being objectified by the law.

Interestingly enough in terms of reconciling traditionally incompatible pun-
ishment perspectives, Howard Zehr, possibly the most well known proponent of
restorativejustice, deal swith thisparadigmaticrivalry inabook review. In oneof
thechaptersby alegal philosopher, itisargued that “ the theory of retribution and
thetheory of restoration are not the oppositesthey are often represented to be; in-
deed, they have agreat deal in common. Both reflect acentral, perhapsuniversal,
moral intuition that something is owed to victims and society by offenders and
that there ought to beareciprocity between offence and response; wherethey dif-
fer ison the currency of what will make thisright” (Zehr 2003: 653).

Itisfurther claimed that “ restorative justice advocates have done adisservice
by positioning restoration and retribution as mutually exclusive adversaries’,
and Zehr concludes:. “Asarestorative justice advocate who initially popul arised
this dichotomy, ... | have personally taken this argument to heart and changed
my approach accordingly” (ibid.: 654).

Let me conclude by arguing that from a victim perspective, reliance on the
conventional criminal justice system certainly makesit difficult to erase the nar-
row dualistic option between either being placed intheroleof ablamelessvictim
marked by passivity or being treated as an active subject and therefore somehow
apart to what has taken place.

A restorative justice approach—though not necessarily as a mutually exclu-
sive aternative—has the potential of offering a wider range of options for all
crimevictims. That is, victims by no means represent ahomogenous entity and
everyone does not fal into the category of the “ideal victim”. Victim hasto be
treated as" atermthat isabout interpretation by self and othersrather than an ob-
jectively identifiable category” (Moody 2003). Victim policy accordingly needs
to take that diversity into serious consideration.
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Crime Trends in Europe from 1990
to 2000

Marcelo Aebi
Vice Director, Institute of Criminology,
University of Sevilla, Spain

Infroduction

In this presentation | will examine the evolution of crime rates according to po-
lice statistics from 1990 to 2000 in twenty-nine European countries®. The of-
fences considered are intentional homicide, assault, rape, robbery, theft, vehicle
theft, burglary, domestic burglary, and drug offences. Data are taken from the
first and the second edition of the European Sourcebook of Crime and Criminal
Justice Statistics (Council of Europe, 1999; Killias et al., 2003).

Methodology

It isawell-known fact that reporting and recording practices affect the validity
andreliability of police statistics as measures of the social reactionto crime, and
that these practices vary across offences, countries, and time. For example, ac-
cordingtotheInternational Crime Victims Survey (ICV S) conducted in 2000, in
the so-called industrialized countries, only 40% of the attempted burglarieswere
reported to the police, but the percentage risesto 78% when completed burglar-
ies are considered. Nevertheless, the latter percentage varies from 92% in Bel-
gium to 59% in Portugal . Moreover, in Poland the percentage rose from 49%in
1992 to 54% in 1996, and to 62% in 2000 (van Kesteren, Mayhew &
Nieuwbeerta, 2001: 194-5). It is for these reasons that, for some offences, the
correlations between victimization rates and police recorded crime can be im-
proved if data are weighted according to the percentage of offences reported to
the police (Aebi, Killias & Tavares, 2002).

Asfar asrecording practices are concerned, crimerates vary according to the
moment when dataare collected for police statistics, the counting unit used inthe
statistics, and the way in which multiple offences and offences committed by
more than one person are counted (European Sourcebook 2003: 74-5). Thus, it
hasbeen shown that the high rates of rapein Swedish police statisticsareduetoa
combination of al these factors (von Hofer, 2000) and that the group of Euro-

This paper was written during a stay at the Max-Planck-Institut fir auslandisches und internationales Strafrecht
(Freiburg im Breisgau, Germany) made possible through the support of the Swiss National Science Foundation.
Austria, Bulgaria, Croatia, Czech Republic, Denmark, England & Wales, Estonia, Finland, France, Germany, Greece,
Hungary, Ireland, Italy, Latvia, Lithuania, Moldova, Netherlands, Northern Ireland, Norway, Poland, Romania, Rus-
sia, Scotland, Slovenia, Spain, Sweden, Switzerland and Turkey.
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pean countries that records data for statistical purposes when the offenceis re-
ported to the police systematically presents higher crime rates than the group of
countries that records data when the police have completed the investigation
(Aebi, submitted). Infact, statistical counting rules seem to bethe main explana-
tion of cross-national differencesin recorded crime.

As a consequence, the validity of cross-national comparisons of crime rates
according to policestatisticsisextremely doubtful. Onthe contrary, policestatis-
ticsprovide areasonably valid basisto study time series, aslong asthe statistical
counting rules and the legal definitions used have not experienced substantial
changes during the period studied or have changed in waysit is possible to run
controls for (von Hofer, 2000). That is why in this presentation | will not talk
about crime levels but about crime trends.

Besides, in order to reducetheimpact of sudden changesin the datarecording
methods of a particular country, | will not analyze trendsin each country but in
two groupsof them. Thefirst groupincludessixteen Western European countries
and the second onethirteen Central and Eastern European countries (see Annex).
Furthermore, | will use the rates of offences known to the police per 100,000
population in each country to compute median rates instead of mean rates for
both groups of countries because, from astatistical point of view, themeanisex-
tremely sensitive to extreme values (outliers), while the median is not. In addi-
tion, assmall numbers contributeto thelack of statistical reliability, my analysis
does not include countries with less than one million inhabitants. Asamatter of
fact, such countries may experience substantial changesin crimeratesfrom one
year to another that are only due to the addition or the subtraction of afew of-
fences.

All in al, the analyses cover twenty-nine countries and ten offences over
eleven years, but, as some countries did not provide data for every offence and
every year, they includelessthan the 3,190 theoretically possiblefigures. In that
context, when only oneyear wasmissing in thetime series of acountry for aspe-
cificoffence, | interpolated it using thefigures given by the country for the previ-
ous and the subsequent year. If the missing value was the figure for 1990—i.e.
thefirst year of thetime series—I used thefigurefor 1991; if it wasthefigurefor
2000—i.e. thelast year of thetime series—I used thefigurefor 1999. When data
for more than one year was missing, the country wasexcluded fromtheanalysis.
Whenever there were differences in the figures provided for 1995 and/or 1996
between thefirst and the second edition of the European Sourcebook, | used the
figures of the second edition, which is an update of the first one (European
Sourcebook 2003: 5). Finally, my calculations of median rates and percentage
changes between 1990 and 2000 are based upon unrounded scores (i.e. they in-
cludeall decimalsthat could not be showninthe printed versionsof both editions
of the European Sourcebook). Thelist of countriesincluded in each analysiscan
befoundinthe Annex and their number isspecified inthe headingsof therespec-
tive Figures.



Findings

Property offences: Theft, vehicletheft, burglary, and
domestic burglary

Property offences are presented in Figures 1 to 4. They include an overall mea-
sureof theft (Figure 1) and anumber of subcategories such asvehicle theft (Fig-
ure2), burglary (Figure 3), and itssubcategory domestic burglary (Figure4). Ac-
cording to the classification of offences of the European Sourcebook, theft does
not includerobbery. Thus, in countrieswherethe concept of robbery isexpressed
as theft with violence against persons (e.g. Spain), robberies were subtracted
from the total number of thefts by the national correspondentsthat provided the
data for the European Sourcebook.

In Western Europe, theft increased from 1990 to 1993 and started decreasing
afterwards. Thus, the median theft rate for 2000 was 16% |ower than the onefor
1990. Domestic burglary followed the same pattern, registering an increase be-
tween 1990 and 1993 and a decrease subsequently. Overall, acomparison of the
rate for 2000 with the rate for 1990 shows a 10% decrease in domestic burglary.
Inthe caseof burglary, therewasan increase between 1990 and 1991 followed by
adecrease in 1992 and 1993, a rather stable trend from then up to 1999—with
rates comparable to the rate for 1990—and a substantial decrease in 2000.
Hence, the median burglary rate for 2000 was 12% lower than the one for 1990.
Vehicle theft followed an analogous trend until 1997, that is an increase from
1990 to 1991/1992 followed by a decrease in 1993 that led the rates to be stable
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Figure 1. Median rates of theft per 100,000 population from 1990 to 2000 in 19 European
countries according to police statistics
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Figure 2. Median rates of vehicle theft per 100,000 population from 1990 to 2000 in 23 European
countries according to police statistics
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Figure 3. Median rates of burglary per 100,000 population from 1990 to 2000 in 17 European
countries according to police statistics

and comparableto the ratefor 1990; but in 1998 the rates rose again and they re-
mained at that level until 2000. All inall, themedian ratefor vehicletheftin 2000
was 15% higher than the median rate for 1990.

Inafew words, in Western European countries property offencesincreased at
the beginning of the 1990s, registering peaks from 1991 to 1993, and then de-
creased in such away that, by 2000, their median rateswere lower than in 1990.
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Figure 4. Median rates of domestic burglary per 100,000 population from 1990 to 2000 in 16
European countries according to police statistics

Theonly exception ismotor vehicletheft, which followed the same pattern until
1997, but registered an increase in the last three years of the time series.

In Central and Eastern Europe, domestic burglary increased by successive
stages during the whol e period studied. Thus the median rate for 2000 was 72%
higher than the rate for 1990. Motor vehicle theft increased amost constantly
leading to a median rate 236% higher in 2000 than in 1990. Theft and burglary
followed acurvilinear trend characterized by asharp increase at the beginning of
the decade, followed by a decrease until 1994, a new increase until 1997 and
1998 and adecrease during the last years covered. On the whol e, theft increased
by 47% during the period studied, while the median rate for burglary was the
same in 1990 than in 2000.

Insum, in Central and Eastern Europe, rates of property offences were pretty
low in 1990 and followed an upward trend throughout the decade. With the ex-
ception of burglary—an offencefor which the sampleisprobably not representa-
tiveof theregion studied because only five countries provided data—all property
offences presented higher ratesin 2000 than in 1990.

Violent offences. Homicide, assault, rape, and robbery

Violent offencesare presented in Figures5to 9. They include homicide (Figures
5 and 6), assault (Figure 7), rape (Figure 8) and robbery (Figure 9).

In Western Europe, assault and rape increased in an almost linear way during
the 1990s. Infact, when thefirst edition of the European Sourcebook (Council of
Europe, 1999) was published, an analysis of the available trends for both of-
fences led Killias & Aebi (2000a) to warn that “the increase might not have
reached itsupper level by theend of thetime series’ (Killias& Aebi, 2000a: 52)
which, at that moment, was 1996. In fact, the increase was even sharper since
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Figure 5. Median rates of intentional homicide including attempts per 100,000 population from
1990 to 2000 in 23 European countries according to police statistics
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Figure 6. Median rates of completed intentional homicide per 100,000 population from 1990 to
2000 in 14 Western European countries according to police statistics
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1997. Onthewhole, the 2000 assault rateis85% abovethat of 1990, and the 2000
raperateis 36% above that of 1990. Robbery increased substantially at the be-
ginning of thetime series (1990-1993), then decreased provisionally in the mid-
dle (1994-1995) and started rising again to finish the series with amedian rate
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Figure 7. Median rates of assault per 100,000 population from 1990 to 2000 in 23 European
countries according to police statistics
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Figure 8. Median rates of rape per 100,000 population from 1990 to 2000 in 25 European
countries according to police statistics

for 2000 that was 22% higher than the one for 1990. Only homicide remained
stable during the whole period.

In Central and Eastern Europe, rape reached apeak in 1993 and decreased af -
ter that. Neverthel ess, by theend of the series, theratewas still 8% higher thanin
1990. Assault reached its peak in 1997 and was also followed by a slight de-
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Figure 9. Median rates of robbery per 100,000 population from 1990 to 2000 in 24 European
countries according to police statistics
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crease, but once more the median rate for 2000 was higher—in this case by
16%—than the rate for 1990. Robbery followed a curvilinear upward trend in
such away that, by 2000, the median rate was 100% higher thanin 1990. Finally,
homicideincreased sharply at the beginning of thetime series, reaching peaksin
1993 and 1994 and decreasing constantly after that, although in 2000 the median
rate was still 30% higher than in 1990. Incidentally, homicide was the only of-
fence that showed higher median rates in Central and Eastern Europe than in
Western Europe.

In sum, according to police statistics, European societies would have been
more violent by the end of the millennium than ten years before. Nevertheless,
both sides of the continent followed a different trend throughout the 1990s. In
Central and Eastern Europe the peaks were reached sometime during the begin-
ning or the middle of the decade (i.e. between 1992 and 1997) and, with the only
exception of robbery that continued to increase, the trend was a decreasing one
by the end of it. In Western Europe, on the contrary, violent offencesfollowed an
upward trend, with homicide as a noteworthy exception.

Drug offences

Ascan beseenin Figure 10, both in Western and in Central and Eastern Europe,
there has been a steady increase of drug offences during the whole period stud-
ied. In fact, every European country experienced an increase in police recorded
drug offences between 1990 and 2000. Thus, in 2000, the median rate of drug of-
fences was sixteen times higher than in 1990 in Central and Eastern European
countries, and two point six times higher in Western European countries.
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Figure 10. Median rates of drug offences per 100,000 population from 1990 to 2000 in 20
European countries according to police statistics

Discussion

In order to understand the crime trends that | have just exposed, one must take
into consideration the political, economic and socia situation of Europe during
the period covered by theanalyses. In November 1989, thefall of the Berlinwall
produced asubstantial modification of crime opportunitiesby putting in contact
two parts of the continent that differed dramatically in wealth; thus, within afew
months, a substantial market for stolen products, including stolen cars, jewelry,
electronic devices and even clothes emerged in Central and Eastern Europe
(Killias & Aebi, 20004). Thisled to amore organized kind of crime with the de-
velopment of gangsthat took advantage of the new linesfor the transportation of
drugs, illegal goods and commaodities, and even human beings, between both
sides of the continent.

Inthat context, theincreasein all kinds of property offencesregistered on the
wealthy side of Europeat the beginning of the 1990s seemsquitelogical, and ad-
justsitself to the predictions of an opportunity-based theory such as the routine
activitiesapproach (Cohen & Felson, 1979, Felson 2001). The decrease that fol -
lowed could be explained by the combination of at least three factors. Firstly, a
saturation of the Eastern market; secondly, areinforcement of police measures
against transborder crime, especially in countries seeking to become members of
the European Union; and, thirdly, as suggested by Lamon (2002) on the basis of
ICV S data, an improvement in security measures in Western European house-
holds.

Robbery is an interesting case because it is a combination of a property of-
fence and aviolent offence. Like property offences—and probably for the same
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reasonsthat | have just explained—it increased in Western Europe at the begin-
ning of the 1990s and started decreasing shortly afterwards; but this was fol-
lowed by anew upward trend since the middle of the nineties. The latter may be
somehow related to theincreasein drug usein Europe (see below) and its conse-
quences on the number of muggings committed®, but its main cause seemsto be
the increase in small electronic devices—and, in particular, mobile
phones—ownership and theft. Thus, research conducted in England and Wales
on the basis of the 2000 British Crime Survey, school surveys and recorded po-
lice robbery figures, shows that mobile phone theft increased by 190% between
1995 and 2000—while the number of phone subscribers increased by
600%—and represented 28% of al robberiesin 2000/2001 compared to 8% in
1998/1999 (Harrington, & Mayhew, 2002). This evolution reminds one of the
explanation given by the routine activities approach (Cohen & Felson, 1979,
Felson 2001: 32) suggesting that one of the main causes of the mushrooming
crime rates in the United States after 1963 was the proliferation of lightweight
goods that were easy to steal. In the same line of reasoning, mobile phones be-
long undoubtedly to the category of hot products, defined by Clarke (1999) as
productsthat are stolen much morethan others because they are conceal able, re-
movable, available, valuable, enjoyable and disposable. Moreover, we seem to
befar away from asaturation of the black market for these products as new mod-
els—including new functions and gadgets such as built-in digital cameras—are
being released constantly*.

Finally, the increase in vehicle theft in Western Europe at the end of thetime
seriesis due to increases in eight out of fourteen countries, while England and
Wales, France, Germany, Italy, Scotland and Switzerland showed a downward
trend during that period. These trends are not easy to explain with the available
information because of some methodological problems. First of al, the number
of vehiclethefts per 100,000 population is not agood measure for such acrime.
A better indicator would be the number of vehicle thefts per 100,000 cars avail-
able in each country. Unfortunately, thereisno reliable data on that issue asfig-
uresfrom the ACEA (European Automobile Manufacturers Association) do not
include motorcycles, which represent a substantial part of vehicle theft—e.g.
25%in France—in somecountries(EUCPN, 2003). Second, in countriessuch as
France, Italy or Spain that receive tens of millions of tourists each year, the theft
of carsand motorcyclesrented by them can be quiteimportant (Aebi & Mapelli,
2003) and adds more distortionsto the crimerate per 100,000 population. Third,
vehicletheft includestheft for profit and theft for joyriding, but the proportion of
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For example, in Switzerland, the relatively high rates of robbery at the beginning of the 1990s were partly due to
muggings committed by drug addicts near open drug-using sites, and the decrease of such offence in the mid-1990s
seemslargely dueto the successof the Swissheroin prescription programs (Killias& Aebi, 2000b). Incidentally, Swit-
zerland isone of thejust three countries—the other two are Finland and Scotland—that registered slightly lower rates
of robbery in 2000 than in 1990.

Theideathat hot productsgo through alife cycle of vulnerability wasfirst put forward by Gould (1969) and devel oped
|ately by Mansfield, Gould & Namenwirth (1974), Felson (1997), and Guerette & Clarke (2003). Accordingtothelat-
ter: “At first, these productsattract little theft because they are unfamiliar and rel atively unavailable. Astheir popular-
ity among consumers grows, thieves become attracted to them for personal use or for resale. Subsequently, they
become widely available and relatively inexpensive, and their attractiveness for theft declines” (Guerette & Clarke,
2003: 7).



each of these categories varies across countries and over time. For exampl e, tak-
ing into account the number and the type of cars stolen and recovered—and as-
suming that the cars recovered are mainly those that were used for joyrid-
ing—fromthe 1970sto 2000 in Italy, Barbagli, Colombo & Savona (2003: 148,
with references) found that by the end of the century joyriding had decreased
whiletheft of carshad increased, and that the number of carsrecovered wasquite
different according to their cubic capacity. Thelatter finding suggeststhat there
isacareful selection of thetype of carsstolenthat could beexplained by theexis-
tence of a (mainly Eastern European) black market for some specific models.

In Central and Eastern Europe, crime trends followed a different pattern. In
fact, with the exception of homicide, most offences presented pretty low ratesin
1990. Such rateswere probably areflection of thelife style under the authoritar-
ian regimes that were falling apart at that moment®. However, the reliability of
police statistics during such aperiod of transition isdoubtful. Furthermore, such
statisticswere still under the influence of the recording practices applied during
the communist regimes, which were most likely oriented to show low crime
rates.

In that context, the fall of the communist regimes was followed by an explo-
sion of violencein Central and Eastern Europe that was particularly palpablein
the sharp increase of homicide at the beginning of the 1990s. Shelley (2002) has
suggested that in Russiatheincreasein violence wasdueto thetransition and the
rise of organized crime, and the same explanation seemsto hold true for the rest
of Central and Eastern Europe, with the already mentioned exception of Turkey
(see note 4). Then, as countries started to reorganize themselves, violence be-
came less common. At the same time, the development of a market economy
multiplied the number of consumer goods—suitable targets for theft—and was
accompanied by asocial fracture between those with power or influence and the
rest of the population—that started suffering of mass unemployment—creating
thus the setting for an increase in property offences.

This process went together with an increase in the number of drug users. In
fact, according to the European Monitoring Centre for Drugs and Drug Addic-
tion (EMCDDA), drug useincreased during the 1990s both in acceding and can-
didate countriesto the European Union (EMCDDA, 2003a) and in the European
Union and Norway (EMCDDA, 2003b). The ESPAD school survey project also
showed that thelifetime prevalence of useof illicit drugsamong 15-16-year-old
students increased in Europe between 1995 and 1999 (Hibell, Anderson &
Bjarnason, 1997; Hibell, Anderson & Ahlstrom, 2000) Thus, theupwardtrendin
policerecorded drug offencesmirrorsareal increasein drug useinthewhole Eu-
rope. The latter could be related to an increased availability of drugsin the mar-
kets provoked by the opening ot the European borders that facilitated the distri-
bution of drugsproduced principally intheMiddle East (Killias& Aebi, 2000a)

At the same time, the struggles between different groups and organizations
that tried to take control over these new lines of transportation of drugs, goods
and commodities, and human beings—mainly illegal aliensand prostitutes—as

5  Turkey—includedonly intheanalysesof robbery and vehicletheft trends—isof course an exceptiontothat situation.
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well asover the markets associated to them, may explain apart of theincreasein
violent offences in Western Europe. That would also explain partially the in-
crease in the number of foreing prisonersin Western European prisons’. In fact,
that increase has often been evoked by the mass media as well as by right wing
partiesto support theideathat thereisalink between immigration and therise of
violencein Western Europe. However, thisideaisextremely simplistic for avari-
ety of reasons.

In the first place, foreigners sent to prison for their participation in criminal
gangs or networks acting across national borders cannot be compared to immi-
grantsor guest workers. Inthe second place, aconsiderable number of foreigners
areinprisonfor infractionstoimmigration laws(Tournier, 1997; Melossi, 2003;
Wacquant, 1999), that isto say that they arein prison for being foreignersand not
for being suspects or authors of a criminal offence. In the third place, one must
take into consideration that the deterioration of most Western European econo-
mies since the mid-1970s and the rise of unemployment led to a progressive
hardening of immigrationlawsin suchaway that, nowadays, itisvery difficult to
enter Europeasalegal immigrant. The conseguence wasan increasein the num-
ber of illegal aliens(sans-papiers) and asylum seekers, which areinfact the cate-
gories that are usually over-represented among offenders (Barbagli, 1998).
Killias (2001: 168) suggests that this representation may be linked to the fact
that—in contrast with legal immigrants—illegal aliens and asylum seekers can-
not make long-term plans because they aready know that sooner or later they
will be expelled, and therefore some of them may engage in criminal activities
that provide quick profit.

Nevertheless, in the context of the specific category of legal immigrants, are-
view of recent European studies (Killias, 2001: 173-9) showsthat second gener-
ation immigrants present higher levels of involvement in delinquency than their
native counterparts. Such finding raises a question: Is this a matter of different
cultures or of different socioeconomic status? In fact, this is more or less the
same question that was answered by Shaw & McKay (1942) withtheir studies of
the city of Chicago, and we can apply alogic similar to the one used by them to
try and give an answer to it.

To begin with, we know that, when they are living in their own countries,
Western Europeans present lower rates of delinguency than immigrants coming
from other cultures. But what happens when they migrate to other cultures? If
their low rates of delinquency were explained by their culture, then they should
not present higher rates of delinquency than the autochthones. Onthe contrary, if
their low rates of delinquency were related to their socioeconomic status and
they migrate to another culture where they have alower socioeconomic status
than the autochthones, then they should present higher rates of delinquency than
them. The problem is that few Western Europeans are migrating nowadays to
other parts of the globe and, whenever they migrate, they usually do so because
they are sent abroad by their employersand thereforethey do not havealower so-
cioeconomic status than the autochthones.

6  The percentage of foreigners in European prisons can be found in the Council of Europe Annual Penal Statistics
(Council of Europe, 2003).
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Figure 11. Arrest rates per 1,000 males aged 16-50 by nationality in Buenos Aires, Argentina,
in 1910. Source: Blackwelder & Johnson (1982: 368)

However, the situation was completely different one hundred yearsago, when
Europewas aland of emigration. Therefore, | decided to ook for research con-
cerning that period, and particularly for research on emigration to South Amer-
ica, which isusually considered as a subcontinent with avery different culture’.
Quite afew studies are available—often ignored by European researchers that
tend to focus their attention on studies on emigration to the United States—and
they arriveto similar conclusionsthat arebest illustrated by thearrest ratescal cu-
lated by Blackwelder & Johnson (1982: 368) and represented herein agraphic
way in Figure 11.

Figure 11 shows the implication in delinquency of ethnic minoritiesin Bue-
nosAiresin 1910. Interestingly enough, the ethnic minoritiesof that period were
mainly Western European citizens. French, British, Italiansand Spaniards. Even
more interesting is discovering that they were more implicated in delinquency
than native born Argentineans. For example, 99 out of each 1,000 British citizens
were arrested in Buenos Aires in 1910 for public disturbances, and the arrest
rates were 77 out of 1,000 for French citizens, 50 out of 1,000 for Spaniards, 31
out of 1,000 for Italians, but only 29 out of 1,000 for native-born Argentineans.
Thus, one hasto admit that the overrepresentation of ethnic minoritiesamong of-
fendershasalot moreto do with their low socioeconomic status—and its conse-

7  For details of my research on that topic, see Aebi (in press).
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guences on health, education, neighborhood of residence, group of peers, work
opportunities, and other aspects of life—than with their culture.

Therefore, | think that the current European debate on ethnic minorities
should focusonimproving their quality of life and avoiding the consolidation of
ethnic neighborhoods instead of on discussing their cultura differences. The
road islong because the mere fact of talking about second and third generation
immigrantsinstead of nationals reflectsthe failure of Western European societ-
iestointegratethem. Thereason for that failureisquite simple: instead of devel-
oping immigration policies, Western Europe has always devel oped labor market
policiesfor immigrants. Such asituation led to aparadox such asapplying social
control theory (Hirschi, 1969) to explain delinquency of nationals and immi-
grants when such atheory is based on the importance of the attachment to par-
ents—considered as one of the main elements of the bond to society—whilewe
livein countrieswhere even legal immigrants cannot always bring their families
with them. In fact, European immigration laws help weakening the bond be-
tween immigrant parents and their children by creating artificially broken
homes.

After al thishasbeen said, | wouldliketo point out that there are al so somear-
tificial reasons for the increase in recorded violent offences in Western Europe
duringthe 1990s. Inthefirst place, theincreaseispartially dueto changesindata
recording methods—which are sometimes referred to as better recording prac-
ticesalthough it is questionable if these practices are better or simply different.
Regarding assault, this was the case for countries such as Northern Ireland—
where the number of assaults was multiplied by four between 1997 and 1998—
and England and Wales—where assault increased by 63% from 1997 to 1998—
and Ireland—where assault increased sharply in 2000, although thefigureis not
comparableto theonefor 1999 becausethelatter coversonly ninemonths(Euro-
pean Sourcebook 2003: 47). As concerns rape, Finland, Germany, Italy and
Spain enlarged their definitions during the 1990s (European Sourcebook 2003:
47), but the changes did not introduce clear breaks in the time series such asthe
ones pointed out for assault.

Inthe second place, theincreasein violent offencesin Western Europe seems
partially dueto anincreasein the reporting of offencesto the police. Inthat con-
text, recent research on the Netherlands (Wittebrood & Junger, 2002), England,
and the Scandinavian countries (von Hofer, unpublished) has shown that, during
the last quarter of the 20th century, victimization surveys indicated a slight in-
crease of violent offences, while according to police statistics there was a huge
increase of that kind of offences. In Spain, theincreasein assaultismainly dueto
an increase of more than 100% in the reporting of domestic violence. Indeed, in
1997 there were 3,492 domestic violence offences known to the Spanish police
forces, while in 2000 there were 7,122. Thus, in 1997, domestic violence of-
fences represented 27% of the total number of assault offences, while in 2000
they represented 41%. Although in Spain there are no regular victimization sur-
veysthat would give an alternative measure of that offence, it seemsdifficult to
imagine an actual increase of more than 100% in domestic violencetaking place
in only three years.



However, it must bekept in mind that, in 2000, every Western European coun-
try included in the analysis presented higher rates of assault than in 1990, and
that only three countries (Denmark, Spain and Switzerland) presented lower
rates of rape than in 1990.

Indeed, homicide is the only violent offence whose rates remained stable
throughout the 1990s. Such stability may be due to two major factors: the rela
tively low and stable rates of arm possession in Western European households
(Killias, van Kesteren & Rindlisbacher, 2001) and the quality of the health ser-
vices. Harriset a. (2002) have studied the importance of the latter in the United
States. They point out that, despite the proliferation of increasingly dangerous
weapons and the very large increase in rates of serious criminal assault since
1960, the lethality of such assaults dropped dramatically between 1960 and
1999. AccordingtoHarriset al. (2002), thisparadox isexplained by the devel op-
mentsin medical technology and related medical support services. Without such
progress, instead of having adownward trend, the United Stateswould probably
have had an upward one. In my opinion, the same explanation holds true for
Western Europe in the 1990s.

Finally, itisinteresting to point out that, whiletheanal ysisof Gottfredson (un-
published) suggests that the general evolution of delinquency in the United
Statesis correlated with the evolution of homicide rates, my analyses show that
thereisno such correlationin Europe. Theavailability of gunsisprobably one of
the major causes of such adifference that, in any case, confirmsthe particulari-
ties of the European context.

Conclusion

According to police statistics, between 1990 and 2000, in Central and Eastern
Europe there was an increase in drug and property offences, while violent of-
fencesreached apeak during the 1990s but were decreasing by the end of the de-
cade. During the same period, in Western Europe there was an increase in drug
and violent offences, while property offencesreached apeak at the beginning of
the 1990s and started decreasing afterwards.

These trends were heavily influenced by the political, economical and social
changes that took placein Central and Eastern Europe since the break-up of the
Soviet Union in 1989. The political turmoil that followed helped the devel op-
ment of organized crime and led to an increase in violent offences—especially
homicide—in that region of Europe. The trend was reversed when the political
situation started to stabilize. At the same time, unemployment rose, the socio-
economic status of agood part of the population declined and, even if the devel-
opment of amarket economy increased the availability of goods and improved
macroeconomic indicators, it isnot clear whether thisimprovement was al so ex-
perienced at themicrolevel. Asaconsequence property offencesfollowed an up-
ward trend in Central and Eastern Europe throughout the 1990s.

Moreover, the emergence of alarge black market for stolen goodsin Central
and Eastern Europe seemsto be the cause of theincreasein property offencesin
Western Europe at the beginning of the 1990s. The subsequent decrease of such
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offencesisprobably related to arelative saturation of Central and Eastern Euro-
pean markets, a reinforcement of police measures in the frontiers, and an im-
provement of security measuresin Western European households. By the end of
the time series, a majority of Western European countries experienced an in-
creasein vehicletheft that could be related to the existence of amarket for some
specific cars, athough more research is needed on that topic. Finally, robbery
matched the evolution of property offences until 1995—that is an increase fol-
lowed by a decrease—but started to increase again from 1996 to 2000. This up-
ward trend in the second half of the decade seems mainly related to theincrease
in the theft of mobile phones and other small electronic devices.

Regarding the increase in drug offences in both sides of Europe, research on
drug use showsthat there has been anincrease in the number of drug usersinthe
whole continent since 1990, afinding that suggests that the increasein offences
isnot amereartifact produced by policestatistics. Thisupward trend could bere-
lated totheincreased availability of drugsin European markets. Infact, the open-
ing of the European borders hel ped the devel opment of new lines of transport for
drugsand all kinds of goods and commodities—legal, illegal or stolen—aswell
as for the traffic of human beings—mainly illegal immigrants and prostitutes.
Furthermore, thefightsover such linesof distribution and potential markets may
explain partialy the increase in violent offences in Western Europe. Other
causes of that increase are the development and consolidation of problematic
neighborhoodsin some European cities, aswell asanincreasein thereporting of
violent offences to the police and modifications of data recording methods (i.e.
changes in the way data are recorded for police statistics).

In sum, crime trends in Europe are perfectly explained by an opportu-
nity-based theory such astheroutine activitiesapproach (Cohen & Felson, 1979,
Felson 2001). This, of course, doesnot provethat thetheory isuniversal, but sug-
gests that it works well in market economy societies. Nevertheless, its applica-
tion to Europe also shows that crime opportunities are heavily influenced by
socio-economical factors. In fact, crime opportunitiesin Europe throughout the
1990s seemed to be shaped by the socio-economic situation of the different
countries of the region.

Therefore, | believe that situational crime prevention measures will help re-
duce crime—and should therefore be encouraged because by reducing crime
they will improve the quality of life of the citizens—but they will not be enough
if they are not accompanied by areduction of social and economical disparities
between countries. The enlargement of the European Union constitutes a first
step in that sense, but the rest of the world should not be forgotten.

A final remark
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I would like to end this presentation with a sort of annex summarizing the very
interesting discussions in which | took part during this third conference of the
European Society of Criminology. Infact, oneof thethingsthat | appreciated the
most whilereading the program of thisconferencewasthat the organizershad in-



vited representatives of that wide movement that, for the sake of convenience, |
will label hereascritical criminology, evenif such alabel includesaseriesof dif-
ferent views on crime that sometimes are not strictly compatible. | was never re-
ally convinced by the methodol ogy applied by critical criminologistsin their es-
sayshut, as| believethat Karl Popper (1959/1934) was profoundly right when he
pointed out that critical thinking is the basic element for the growth of knowl-
edge, | thought this would be an excellent opportunity to confront and criticize
different viewson crime. | must admit, however, that the discussion had atough
start when professor Christie stated in hisplenary address: “1 do not think crime
exists’.

Giving areply tothat assertion, | pointed out at the end of my plenary address
that thedenial of crimeimpliesal sothedenial of the offendersandthevictims. If
crimedoesnot exist, then victimsof crime do not exist either, and thewholefield
of victimology should disappear. Of course| agree with the general opinion that
crimeaswell ascrimestatisticsare social constructs. However, it must bekeptin
mind that the concept of social construct isalso asocial construct, because lan-
guageitself isasocial construct. In practice, itisvery difficult to explainto aper-
sonwho has been raped that she or he has not been the victim of acrime, because
crime does not exist. Therefore, agood way to start adiscussion would beto try
to find acommon field to talk, for example, about behaviours such asintention-
aly killing a person, inflicting abodily injury on another person with intent, or
depriving aperson or an organi zation of property, aswell asabout thesocial reac-
tion to them.

As there was not enough time in the plenary session to continue the discus-
sion, professor Christie gave a short speech during the dinner organized by the
Scandinavian Research Council for Criminology inwhich he pointed out that his
assertion should not be taken literally. In my opinion, the problem with that line
of arguingisthat it putsthe discussion right out of thefield of science. An asser-
tionthat cannot betaken literally cannot befalsified. Itisimpossibleto provethat
an author iswrong when you cannot establish precisely what he or she means.

Another interesting and rel ated topic of discussion emerged when, in hisple-
nary address, professor Christiecriticized the use of crime statisticsby criminol-
ogists. The critique was not new but, paradoxically, he was also using crime sta-
tisticsin his presentation. Professor Christie showed prison statistics from Fin-
land and argued that the decrease in the number of prisonersthat took place dur-
ing the second half of the 20th century was the result of aform of re-integrative
shaming from the part of the authorities. In fact, the case of Finland hasalso been
studied by Kuhn (1997) and Térnudd (1993) among othersand isprobably the best
illustration that the decrease of the prison population in acountry isto alarge ex-
tent theresult of apolitical decision. Interestingly enough, theonly way to know if
the prison population of acountry is high or low isto compare it with the prison
population of other countries, and this can only be done through the use of prison
statistics such as the ones produced by the Council of Europe (2003). Moreover,
the best way to show that prison populations are not related to crime ratesis to
compare them with police and court statistics (see Aebi & Kuhn, 2000). Thus, a
radical opposition to the use of crime statistics does not seem very fruitful.
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However, during the different discussions with professor Christie as well as
with other critical criminologists, | could not help feeling somehow uncomfort-
able, becausel awayshad theimpression of discussing with peoplewithwhom|
havealotincommon. Asl seeit, critical criminology wasthetranspositiontothe
field of criminology of theideasthat prevailed among the youth of the 1960sand
1970s, ageneration known in French asles soixante-huitards (i.e. the May 1968
rebels). Such ideas were inspired by the perception of the word asa particularly
unjust place, and | totally agreewith that perception. Infact, life becomesa most
unbearable when one tries to think of the number of injustices that are being
committed at thisvery samemoment. Neverthel ess, | think that critical criminol-
ogists made a big mistake when they mixed political engagement with science,
becauseit is awell-known fact that amilitant is rarely objective.

Moreover, | think that their radical positions only made things worse during
thelast twenty-fiveyears. Themain message of critical criminology inthe 1970s
was that crime was not a real problem (*crime does not exist”). As a conse-
guence, the progressive political parties—in which critical criminologists were
engaged—never developed a criminal policy. Such adecision, taken in aperiod
of constant growth of delinquency according to all crimemeasures (Braithwaite,
1989: 49; and Killias, 2001: 113, both with references), was completely irratio-
nal and helped indirectly the growth of the most conservative criminal policies.
Thesituationisnow critical as extreme right-wing European parties continue to
rise by promising simplistic solutions to crime.

I hopethat in thefuturecritical criminologistsand non-critical criminologists
will finally manageto work together asascientific community and helpimprov-
ing that situation, but thismay well be thetask of the new generation of criminol-
ogists. In fact, the first generation of critical criminologists grew up and devel-
oped itsideasin acompletely different context. Thirty years ago, confrontation
was away of living and one could dream of utopias by the side of the fire pro-
vided by the Welfare State. Nowadays, we are trying not to lose what is | eft of
that State. “ Thetimesthey area-changing”, said the poet Bob Dylan, aversethat
could be followed by those of T. S. Eliot that aways come to my mind when |
read the essays written in those years. “timeis awaystime, and placeis always
and only place, and what is actual is actual only for one time and only for one
place.”
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Counting Crime in Europe:
Survey Trends 1996-2000

Abstract

Anna Alvazzi del Frate

Crime Prevention and Criminal Justice Officer,
Research and Analysis Section,

United Nations Office on Drugs and Crime

Thelnternational Crime Survey (ICV S) isawell established research instrument
in the industrialised world. It has already been repeated four times since 1989
with the regular participation of several Western European countries. Since
1992, agrowing number of Central-Eastern European countrieshave started tak-
ing part in the ICVS. The responsibility for such surveys was taken forward
largely by UNICRI, which waskeen to sensitise governments of former socialist
countries onthedimensionsand extent of crimein their urban areas—especialy
aspolicedataon crimewereoften poor. Thel CV Sdatabasetoday containsinfor-
mation on atotal of thirty-three European countriesthat have participated in the
survey at least once. On average, approximately 28% of European citizens suf-
fered at least one form of victimisation over the twelve months preceding thein-
terview. Analysisin thispaper will focusin particular on thefindings of the 2000
ICV S and trends between 1996 and 2000. Trends analysis is made possible by
comparing victimisation ratesin those countrieswhich took part in boththe 1996
and 2000 sweepsof the | CV S. Such acomparison reveal sthat victimisation rates
aregenerally consistent and only modest variations have been registered, withan
overall trend downwards for the three types of crime considered (burglary, rob-
bery and assault with force). Further analysis deals with crimes reported to the
police and differences observed among participating countriesthat highlight the
relationship between citizens' perception of the police and reporting patterns.

Infroduction

The International Crime Survey (ICVS) started in 1989 and has been repeated
four times since then. It isahousehold survey, the mgjor characteristic of which
is addressing citizens experience of crime and victimisation in a standardised
way in all participating countries. The ICV S started and further developed as a
tel ephoneinterview in most participating countriest. Thislimited its scope to the
most affluent regions of the world (Western Europe, North America, Japan).

1 Most European surveysadopted the CATI method since 1989. However, itiswidely recognized that tel ephonesurveys
are best when telephone penetration is over 80% of households.
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However, the organizers understood the potential of the ICV'S in collecting
“truly” comparable information on victimisation experience of citizens and
started |ooking for opportunitiesto increase the participation of former socialist
and developing countries.

Since 1992, through theinvolvement of the United Nations?, face-to-face sur-
veys using the ICV S questionnaire started spreading in a growing number of
Central-Eastern European countries, also thanks to grants and contributions
from various donors who believed in the ICV S as atool to collect crucial infor-
mation for the development of evidence-based crime prevention and criminal
justicestrategies. Special attentionwas paid to the usefulness of survey resultsin
complementing administrative data on crime, which were often scarcein there-
gion, and in assisting initiatives aimed at increasing citizens' participation in
crime prevention and police reform.

General objectives of the ICVS

The ICV S shares most of its objectives with all victim surveys. Its peculiarity
restsin standardisation and international comparability of the results. Themain
objectiveisproviding compar ativeindicator sof crimeand victimisation risks,
public perception of crime and fear of crime, performance of law enforcement,
activities of victim assistance services and use of measuresfor crime prevention
at the household level.

Another important objectiveispromoting crimesurveysasaresearch and pol-
icy tool at theinternational, national and local levels: in some participating coun-
triesthe ICV S represents the first opportunity to test survey methodology in the
area of crime prevention and security. In this respect, the ICVSaso aims at en-
hancing adeguate research and policy analysis methodology and promoting in-
ternational co-operation by providing an opportunity for alarge number of coun-
tries to share methodology and experience through their participation in awell
co-ordinated international research project.

In many countries the ICV S contributes to creating an opportunity for trans-
parency in public debate about crime and reactions to crime and strengthening
public and criminal justice concerns about citizens' participation in the evalua-
tion of crimina policy and particularly in partnership in crime prevention.

Structure of the ICVS

ThelCV Sisahousehold survey that usesastandard questionnairein all partici-
pating countries. Between 1,500 and 2,000 households are interviewed in each
country/city. To date the database contains more than 220,000 cases. The ICVS
questionnaire covers conventional / volume crime by including questions on
eleven types of crime against the household and individual. Furthermore it ad-
dresses the issues of consumer fraud/cheating and bribery/corruption. For each

2 Firstly the United Nations Interregional Crime and Justice Research Institute (UNICRI) and recently the United Na-
tions Office on Drugs and Crime (UNODC).
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Figure 1. Overall victimisation rates, one year, by eleven types of crime in
seventeen industrialized countries, 2000

typeof crimeexperienced, reporting to the police and reasonsfor reporting or not
reporting are asked. Finally the |CV S questionnaire deal swith attitudes towards
the police; victim support; crime prevention measures at the household level;
fear of crime/feelings of safety; and attitudes towards punishment.

In order to limit the cost of the surveys conducted with the face-to-face meth-
odology, in Central-Eastern Europe only samples from the capital city of each
participating country were interviewed.®

It should be noted that victimisation ratesin urban areas are generally higher
than those observed when both urban and rural contextsare considered. Figure 1
refersto seventeen industrialised countriesin which the survey was conducted at
the national level in 2000. Victimisation rates at the urban level are notably
higher than those observed at the national level .4

Analysis of frends 1996-2000 in Europe

Analysis of trends 1996—-2000 refers to urban areas in six Western European
countries and capital cities in fifteen Central-Eastern European countries (see
Table 1). Trends analysis is made possible by comparing only those countries
which took part in both the 1996 and 2000 sweeps of the ICVS.®

Due to the different methodol ogies and contexts, analysiswill refer to West-
ern and Central-Eastern European cities as two separate groups. Data presented
in the article refer to experiences of victimisation occurred in the calendar year
preceding the interview.

3

Inthisarticle, comparisons across European countries participating in the ICV Srefer to city surveysand respondents
from national surveys living in urban areas of 100,000 population and more.

For thisreason, straightforward comparison with data published in van Kesteren, Mayhew and Nieuwbeerta (2000) is
not possible.

Analysishereexcludes datafrom thecities of Baku (Azerbaijan), which parrticipated only in 2000 and Belgrade (Ser-
bia), Bishkek (Kyrgyzstan), Bratislava (Slovak Republic) and Skopje (FY R Macedonia) that participated in 1996/97
only. Data from Denmark, Spain and Switzerland (2000 only) and Malta (1997 only), are also excluded.
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Table 1. European countries/cities participating in the ICVS 1996 and 2000, type and method of

survey
Cities in Central-Eastern Europe 1996 2000 Type of survey Survey method (2000)
(2000)

Bucharest (Romania) X X city face-to-face
Budapest (Hungary) X X city CATI

Kiev (Ukraine) x (97) X city face-to-face
Ljubljana (Slovenia) X (97) x (01) national CATI

Minsk (Belarus) X (97) X city face-to-face
Moscow (Russia) X X city CATI
Prague (Czech Rep.) X X city CATI

Riga (Latvia) X X city face-to-face
Sofia (Bulgaria) X (97) X city face-to-face
Tallinn (Estonia) X (95) X national face-to-face CAPI
Thlisi (Georgia) X X city face-to-face
Tirana (Albania) X X city face-to-face
Vilnius (Lithuania) X (97) X city face-to-face
Warsaw (Poland) X X city face-to-face
Zagreb (Croatia) X (97) X city face-to-face
Urban areas in Western Europe

England & Wales X X national CATI
Finland X X national CATI
Netherlands X X national CATI
Northern Ireland X X national face-to-face
Scotland X X national CATI
Sweden X X national CATI

Overall victimisation in European cities
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The ICV S questionnaire includes eleven types of crime, as follows:

A. Car-related crimes

e Theft of car
e Theft from car
e Car vandalism

B. Breaking and entering

* Burglary

e Attempted burglary

C. Contact crimes
* Robbery
e Assault/threat

¢ Sexual incidents (women only)
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Figure 2. Overall victimisation by eleven types of crime in Western European urban
areas and Central-Eastern European cities, 1996 and 2000

D. Other property crimes

* Theft of bicycle

e Theft of motorcycle

¢ Theft of persona property

The overall rates of victimisation for the eleven types of crimewereidentical in
the two groups in 1996 and remained identical in 2000, showing the same de-
crease by 4 percentage points (from 32% to 28%—see Figure 2). Thisincredible
result isneverthel essthe product of two quite different situationsinthetwo parts
of Europe.

As Table 2 can show, the contribution of the different types of crime to the
overal victimisationrateisslightly different, especially asregards contact crime
(that ishigher) and burglary (lower) in the Western European urban areas. How-
ever, in both groups the majority of incidents referred to car-related crime fol-
lowed by other property crime.

Table 2. Profile of crime in Central-Eastern European cities and Western European urban areas,
1996 and 2000 (calculation based on number of incidents)

Contact crime Breaking and Car-related Other property
entering crime crime

1996 2000 1996 2000 1996 2000 1996 2000
Central-Eastern Europe ~ 20.8 18.6 14.0 14.6 37.4 39.5 27.8 27.4
Western Europe 26.6 25.6 9.6 10.9 39.1 36.4 24.7 271
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Crimes reported to the police

66

Another important difference between the two groupsis represented by the per-
centage of crimesthat werereported to the police. Figure 3 showsthat in general
crimeswere more frequently reported to the policein the West. In 1996, 48% of
the victims in Western Europe declared having reported the most recent crime
experienced to the police. This percentage increased to 52% in 2000. In Cen-
tral-Eastern European cities only 32% of the victims reported to the police in
1996. An increase was also observed in 2000, but of much smaller proportion
(only 2%). Thisfinding showsthat, in asituationinwhichthelevelsof victimisa-
tionwerethe same, 18% morevictimsrequested formal actionfromthepolicein
Western Europe than in Central-Eastern Europe.
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Figure 3. Percentage of victims who reported crimes to the police (average of
11 crimes) in Western European urban areas and Central-Eastern European
cities, 1996 and 2000

However, from apolice-community point of view, atrend towardsmorecrime
reported iswelcome sinceit showsincreased confidencein therole of the police
after acrimeiscommitted. For example, itismoreand morefrequent that house-
holdsand carsareinsured and the insurance settlement can be effected only fol-
lowing aproper reporting to the authoritiesin charge. Of course, insurance can-
not prevent crimebut it isone of the measuresthat citizensadopt in order to limit
the financial consequences of crime. Increased reporting to the police may aso
explainthe apparent growthin administrative/official statisticsfor sometypesof
crime.



Trends in specific crimes

Apart from overall victimisation rates, attention should be paid to specific types
of crime. The following analysisrefersto trends 1996-2000 as regards victimi-
sation from burglary, robbery and assault with force.® Figure 4 shows that vic-
timisation from burglaries and robberies was higher in Central-Eastern Euro-
pean cities while assault with force was more frequent in the Western European
areas. Trendsdown between 1996 and 2000 were observed for all typesof crime
in both groups, with the only exception of assault with force in Western Europe

that was stable.
4.0
T
- . —
2.0 .
- - \
1.0 =
Burglary Robbery Assault with force
1996 = 2000 1996 2000 1996 2000
= = \Vestern Europe 2.5 2.1 1.4 1.1 2.6 2.6
=== (Central-Eastern Europe 3.3 3.1 2.6 23 1.8 1.3

Figure 4. Trends in victimisation for burglary, robbery and assault with force in Western European
urban areas and Central-Eastern European cities, 1996 and 2000

Domestic burglary

Burglary isthetypical household crime. Furthermore, domestic burglary isconsid-
ered a very solid indicator in the ICV'S, with a clear definition’ that allows for
common understanding across cultures. Rates of victimisation are very low
across Europe, although dlightly lower in the West, but the general trend as re-
gards prevalence is towards a decrease (see Figure 5). It should be noted, how-
ever, that the percentage of incidents hasincreased in Central -Eastern European
cities between 1996 and 2000. Thisindicatesthat asmaller percentage of house-
holds has been victimised more frequently. It may aso indicate a delay in the
“target hardening” processthat hasbeen put in place by many Western European
househol dsthrough theinstallation of burglar alarmsand other crime prevention

6  Analysisrefersto selected victimisation experience of assault with force, thus excluding victims of threats (no force
used).

7 “Overthepast fiveyears, did anyoneactually get into your home/residence without permission, and steal or try to steal
something?’ Interviewers are also instructed to make sure that the incident happened at the respondent’ s main resi-
dence (second houses are excluded, as well as garages and sheds). Unsuccessful attempts are recorded separately.
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Figure 5. Victimisation rates for burglary, prevalence and incidence, in Western
European urban areas and Central-Eastern European cities, 1996 and 2000
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Figure 6. Percentage of respondents who reported burglary to the police in Western
European urban areas and Central-Eastern European cities, 1996 and 2000

devices. Previous analysis has demonstrated that such devices are generally in-
stalled after the first burglary and helped in preventing a second one. This may
not be happening in Central-Eastern European cities.

Thelevelsof reporting to the police are different in thetwo groups (Figure 6).
While in the West the very high level of reporting observed in 1996 went up
above 80% in 2000, in Central-Eastern European citiesthe level of reporting in
2000 was lower than in 1996. This negative trend goes against the overall trend
for reporting crimesthat isgoing up asshownin Figure 3. The experience of bur-
glary isquitedramatic, with aclear invasion of privacy and very oftenamonetary
lossthat is not limited to the objects stolen but also refers to damages to doors,
windows and locks.



The perceived seriousness of theincident, measured on athree-point scale (1
not very serious, 2 fairly seriousand 3 very serious) showed exactly thesamelev-
elsin the two groups (Figure 7). If the perceived gravity of the incidentsis the
same, other reasons should befound to explain the different reporting behaviour.

Although burglary rates are very similar in the two groups, the respondents
from Central-Eastern European cities feared someone would be likely to break
and enter their household much more fregquently than thosein the West. Figure 8
showsthat burglary in the next twelve months was likely or very likely for 44%
of the Central-Eastern European respondentsin 1996 and 2000. Inthe West, this
was true for a much lower percentage of respondents (28% in 1996 that de-
creased to 24% in 2000).
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Figure 7. Perceived seriousness of burglary in Western European urban areas and
Central-Eastern European cities, 1996 and 2000
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Figure 8. Likelihood of burglary in the next twelve months, Western European
urban areas and Central-Eastern European cities, 1996 and 2000 (response
categories “likely” and “very likely” combined)
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It appears therefore that respondents from Central-Eastern European cities
did not feel protected against burglary, and that may probably relate to ahistori-
cal lack of confidenceinthepolicethatismoreevident whenthepolicearecalled
to deal with and investigate property crimes.

Peoplewho report theft to the police—including burglary—very often expect
them to recover the money, find the offender, be ableto somehow redressthe sit-
uation and bring some compensation. The ICV S asked victims who reported to
the policeabout their satisfaction with thetreatment received. How did thepolice
respond (see Figure 9)?In Western Europe apparently well, with the share of sat-
isfied customers going up and reaching 78% in 2000. The level of satisfaction
with the police upon reporting burglary in Central-Eastern European citiesisin-
stead very low and almost stable (from 33% to 34% between 1996 and 2000).
Only one-third of citizens who reported said they were satisfied with what the
police did afterwards.

The analysis of the reasonsfor dissatisfaction very frequently brought up the
issue of not recovering property or not finding the offenders, but also reveaed
that very frequently victims complain about the police being impolite, not being
interested at al in the case, being slow and not keeping them informed about
progress in the investigation. The lack of confidence in the police in Cen-
tral-Eastern European countries often hasitsrootsin the perception of the police
being corrupt. The ICV S 2000 in nine Central-Eastern European citiesincluded
aquestion that was not asked in the West about likelihood of the police accepting
money in exchange of help.8 Results showed that on average 66% of the respon-
dentsdeclaredit waslikely that the police woul d accept money to dischargetheir
duties. Nevertheless, talking corruption is still a very sensitive issue since ap-
proximately 20% of the respondents refused to reply to such question.
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Figure 9. Level of satisfaction with the police upon reporting burglary in Western
European urban areas and Central-Eastern European cities, 1996 and 2000

“Isit likely that acitizen would have to offer money, apresent or afavour (i.e., more than official charge), to get help
from the police?’
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Figure 10. Level of satisfaction with the police (general), in Western European
urban areas and Central-Eastern European cities, 2000

A possibleexplanation comesfromtheanal ysisof the overall behaviour of the
samplesinterviewed (victims-non victims) as regards their satisfaction with the
performanceof the policein preventing and controlling crimeintheir area. Inthe
2000 survey (see Figure 10) 60% of the respondentsin Western Europe said the
policedid either afairly good or avery good job, while only 26% were not happy
with their work. In Eastern-Central European citiesinstead those satisfied were
only 40% against the majority (49%) who said that the police did not do a good
job. The 2000 dataare not directly comparablewith 1996 because of achangein
the questionnaire as regards the categories of response to the police question.
Whilein the past three responses were possible (police do agood job, abad job
and don’t know), there are now five (policedo afairly good job, avery good job,
afairly poor job, avery poor job and don't know). However, taking the compari-
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Figure 11. Level of satisfaction with the police (general), in Western European
urban areas and Central-Eastern European cities, 1996
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son with precaution, by observing Figure 11 that refersto 1996 it appears that
there hasbeen an increasein the percentage of people satisfied in both groups of
countries/cities. A notable changeisthe decreasein the percentage of those who
said “don’'t know” in Eastern-Central Europe.

Conclusions

Two major findings appear fromtheanalysisof the | CV Sresultsin European cit-
ies and urban areas: a) very small variations were observed between 1996 and
2000 and b) overall victimisation rates were the same throughout Europe and
showed the same trend down.

However, apart from similarities, the analysis also revealed some differences
intheprofileof crime (moreburglariesin Central-Eastern Europe and more con-
tact crimesin Western Europe). Furthermore, in-depth analysis of burglariesre-
veal ed that incidencewashigher in Central -Eastern European citiesand showing
atrend towardsincrease. Whilethe perception of seriousnessof burglary wasthe
samein thetwo groups, fear of burglary was much higher in Central-Eastern Eu-
rope.

The biggest differences between the groups were however observed as re-
gards attitudes towards the police, starting with reporting patterns. The percent-
age of burglaries reported to the police was much lower in Central-Eastern Eu-
rope, where victims were also frequently dissatisfied with what the police did
with their reports. The overall confidencein the police and satisfaction with the
police upon reporting increased between 1996 and 2000 but still remained at a
much lower level in Central-Eastern Europe.

Theresultsof the|CV Sconfirm once againthat it isnecessary tointegrate po-
lice records of crime with survey datain order to get amore accurate picture of
the crime situation. Information obtained through the survey is aso crucial for
thepoliceinthe participating countriesin order to monitor their performanceand
citizens' attitudes in that respect. While this type of information is present to
some extent in Western Europe, there is still very little information available
from Central-Eastern Europe. With the forthcoming accession of 10 new EU
members, it would be extremely important to start collecting datawith aregular
European victim survey, still comparable with the rest of the world. The ICVS
may represent avery good tool to assist effortsin thisdirection, especially those
recently initiated by the European Commission.
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Constitutionalizing European
Criminal Justice

Abstract

Neil Walker
Professor, European University Institute, Italy

This contribution looks at the implications for the emerging European transna-
tional criminal justice system (otherwise known as the Area of Freedom, Secu-
rity and Justice (AFSJ)) of therecent ‘ constitutional’ initiative taken by the Euro-
pean Union Convention on the Future of Europe under Giscard d’ Estaing—an
initiative whose fate now lies in the hands of the Intergovernmental Council
meeting under the Italian presidency of the European Council in the autumn of
this year. The contribution contrasts two themes within the emerging constitu-
tional framework, and on the basis of how these two themes are articul ated and
their relative priority within the ongoing constitutional debate, it looksat the op-
portunities and dangers of the constitutionalization process in terms of certain
fundamental tensions or oppositions in the emerging AFSJ.

One theme within the constitutional project is highly instrumental. It views
the constitution-building process asjust one more opportunity (after the Treaties
of Maastricht (1992) and Amsterdam (1997) and the Tampere Programme
(1999)) to devel op the scope and competence of the European polity within vari-
ous policy areas. This expansionist mindset is nowhere more prominent than
withintherelatively new and still significantly underdevel oped areaof FSJ, par-
ticularly in the light of the ‘securitization’ climate that has emerged since the
Twin Towersattack on 9/11. The other theme within the constitutional projectis
morenormativein nature. It viewsthe constitution-building process asan oppor-
tunity to subject the incrementally developed structure of the EU to ‘ constitu-
tional discipline’ for the first time. The emphasis here is upon the regulation of
powers already granted, whether by ‘external’ democratic, judicial or adminis-
trative means, or by ‘internal’ monitoring within institutions or new checks and
bal ances between institutions. Clearly neither of these themes or tendencies can
existinisolation. A constitutionisalwaysabout both ‘ constituting’ and * regul at-
ing' —they are two sides of the same conceptual coin. Yet the emphasis may dif-
fer markedly—there may be more or |ess stress upon one rather than the other,
and the combination of the two may be more or lessoptimal. Inturn, the balance
achieved between these two conceptionsislikely to haveimportant implications
for certainissueswhich have been and remain at the centre of AFSJ—namely the
bal ance betweenintergovernmental (state-based) and supranational (central) au-
thority, between |egislative and executive empowerment, between proactive and
reactive programmes, and—most generally of all—between accountability and
effectiveness.
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The contribution offers some thoughts on how the constitutional processisin
fact managing the balance between * (re)constituting’ and ‘regulating’ and what
thisimpliesin terms of the future trajectory of AFSJ—in particular the funda-
mental question of the relationship between accountability and effectiveness.



Steps Towards Harmonisation
—Steps Towards Friction

Ursula Nelles
Director, Institut fur Kriminalwissenschaften,
Universitat Manster, Germany

Warming up

Beforel start | have to make two reservations—one addressed to the coll eagues
with amore sociological background and one to the lawyers among you.

| haveto out myself first of all asbeing alawyer meaning that my mainfield of
academic work istheinterpretation and application of norms. It isduetothetra-
ditional organisation of law studies and university research in Germany that
criminal law and criminology are still regarded to be different fields and are
therefore mainly strictly separatein personal respect, too. Butin my opinion the
traditional differentiation between theworld of rulesand theworld of social phe-
nomenais an artificial and improper view. Criminology deals with phenomena
which aremostly constructed by law. Murder cannot even be considered acrime
without anorm, which ruleskilling aperson to be acrime. On the other hand in-
terpreting and applying and—in thefirst [ine—making law isirrational and un-
reasonabl ewithout taking into consideration the results of sociol ogical and espe-
cially criminological research. Because of thisinterdependency of criminology
and legal research both disciplines complement one another and thus | have
worked together in connected projects with the criminologist at my home fac-
ulty, KlausBoers. So | find myself today intherolel am accustomed to, whichis
to contribute my legal expertise in criminological research.

Ontheother hand | haveto ask my colleaguesin legal research among the au-
ditory to show lenience when | sometimes go back to basics, which to them
might occur as being obvious and self-evident. Nothing in law is self-evident.

Thisshould be enough of introduction and reservation; | am aware of the fact
that | will misstheexpectationsof half of theauditory anyway. Solet usget down
to harmonisation of criminal law in Europe. | will approach the subject in two
main chapters. a more technical one concerning harmonisation in law and the
process of law-making in the European Union; andin the second part | will try to
reveal the hidden agenda—or theideol ogical principleswhich guidethecriminal
policy in Europe.
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"Harmony in Law” — some definitions
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I haveto start with some definitions of “harmonisation” and “frictions’ to make
clear how | understand and will use these terms'.

Thecontent of law isfreeinapolitical sense, but theinstructions of law-mak-
ing are universal. One of these instructions follows the simple rule that rules
must be ableto rule people’sconduct. Lawshaveto respondto thestructureof “if
... then". That meansthat thelaw hasto rule that acertain (abstractly) described
behaviour will have acertain repercussion on the addressee of therule. | call this
the“ conditional programme”. Thisprogrammeisfailed when you set two rules,
addressing the same person and tying different consegquencesto the same behav-
iour. To cutit short | will usetraffic lightsasan example: If traffic lights showed
“red” and “green” lights simultaneously they were no longer able to rule any-
thing. They were double-binding and would form, what | liketo name a*“ pitfall
inlaw” or “frictions’. Thus| state that consistency isone of the fundamental au-
tonomous principles of law which can be regarded as “harmonious’ law. The
tertium comparationis within one system of laws—for instance the laws of one
single state—isthe individual asthe addressee of the rules. To clarify my posi-
tion again by using as an example the traffic lights: it is obvious that red and
greenlight infact must be shown simultaneously, but addressed to different per-
sons. Only from the perspective of the individua who is submitted to laws one
can both detect frictions and name the diverse el ementswhich have to be harmo-
nised.

Theaddressee of rulesisinmy opinion the starting point, too, whenit isabout
to lay down the principlesin according to which consistency of laws shall be es-
tablished. Every single rule has to go back to guiding principles meaning that it
hasto put the principlein more concreteforms. Onceanorm or averdict counter-
actsthe guiding principle of the system theresult of thiswill beinconsistency or
frictions. | will shorten my argumentation by using again traffic as an example:
Imaginefor amoment, that on aninitiative of UK inorder to harmonisetrafficin
Europe the EU Commission regulated that all trucks should drive on the left. It
becomestotally clear, that thetrafficlaw of al countrieson the continent then all
of asudden becameinconsistent. Such aregulation would not reach the target of
harmonisation but would only cause disharmony, i.e. frictions. | will show now
that the process of law-making in the field of criminal law in Europe partly fol-
lows this example.

| sum up my definitions: Frictionsin law are caused by ambiguous, equally
ranked legal orders addressing the same people. My understanding of harmoni-
sationis: It isthe process of establishing a system of consistent conditional pro-
grams going back to hierarchical ordered principles and addressing the same
people.

Indetail seeNellesinKlip/vander Wilt (ed.), Harmonisation and harmonising measuresin criminal law, Royal Acad-
emy of Artsand Sciences, 2002, p. 31 pp.



How has penal law come to Europe—how goes
Europe into penal law?

Cross-border crimesand prosecuting them isnot anew and not aspecifically Eu-
ropean phenomenon. So | shortly have to go back to the classical instruments by
which States have used to deal with this problem.

International Law

These instruments form part of International Law i.e. international bilateral or
multilateral treatiescovering mutual assistance and extradition. Most of thetrea-
tiesruling mutual assistance are Council of Europe Conventionse.g. on Extradi-
tion (1957), Mutual assistance in criminal matters (1959) or the transfer of sen-
tenced persons (1983). The Council of Europe, which may be named asthe old-
est “Europe” in legal respect, iswell known by its most famous European Con-
vention of Human Rights? and by the European Court of Human rights in
Strasbourg®. These treaties are still in force. They generally enshrine the safe-
guards and procedures traditionally applied to international co-operation in
criminal matters. These safeguards are designed for two main purposes.

¢ Firstit shall beensured that acountry does not assist in the prosecution or de-
tention of a person by another state in circumstances, which are contrary to
human rights standards®.

¢ Second, it must be ensured that disparitiesbetween legal systemsdo not result
in defendants and witnesses being placed in aworse position than they would
be under the national law of the requested country®.®

In my terms: the treaties provide principlesand special proceduresto avoid fric-
tions. A reguest of one state hasto go through several proceduresintherequested
country. | want to name only two of these principles. Legal assistanceisonly to
be given, if the crime concerned isacrime not only in the requesting but alsoin
the requested state (principle of dual or double criminality)’. Legal assistance
must not be given, if the principle of “ne bisin idem” was inflicted by the re-
quested state (principle of double jeopardy).

2 For further information see Whelan, ‘ Fundamental Rights, Democracy and the Rule of Law in the Third PFillar’, in
Barrett (ed.), Justice Cooperation in the European Union, 1997, p. 205 pp.

3 Furfurther information see Drzemczewski, The European Rights Convention: Protocol No. 11—Entryinto Forceand
First Year of Application, EHLJ 21 (2000), 1 pp.

4 Cf. Schomburg, Die Rolle des Individuums in der Internationalen Kooperation in Strafsachen, StV 1998, 153; cf.
Jung, Srafverteidigung in Europa, StV 1990, 509, 512.

5  Cf.Schomburg, DieRolledesIndividuumsinder Internationalen Kooperationin Strafsachen, StV 1998, 153, 155; cf.
Jung/Schroth, Das Strafrecht als Gegenstand der Rechtsangleichung in Europa, GA 1983, 241, 242.

6  Ashworth, Binning et a., EU Co-operation in Criminal Matters, JUSTICE 2000, p. 2, 3.

7 Stessens, ‘TheJoint Initiative of the France, Sweden and Belgium for the Adoption of a Council Framework Decision
onthe Execution in the European Union of OrdersFreezing Assetsand Evidence', in Kerchove/Weyembergh (ed.), La
reconnaissance mutuelle des décisions judiciaires pénales dans I’ Union européenne, 2001, 92; Frieberger, ‘ Mutual
Recognition of Final Decisionsand Dual Criminality’, in Kerchove/Weyembergh (ed.), La reconnaissance mutuelle
des décisions judiciaires pénales dans I’ Union européenne, 2001, 161 pp.

8  Vernimmen, ‘A propos de la reconnaissance mutuelle des décision sentencielles en général’, in Kerchove/
Weyembergh (ed.), La reconnaissance mutuelle des décisions judiciaires pénales dans I’ Union européenne, 2001,
147, 149.
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OntheEU level onehasto facethefact, that criminal law and theright to pun-
ish are still regarded as lying within the sovereignty of nationsi.e. also of the
Member States of the European Union®. The limits of Union competence are
governed by the principle of conferral and thiswill not be changed by the future
constitution (Art. 91). So up to now the Union has not been formally empowered
to establish Criminal law as such.

From this starting point international treaties have been the classical instru-
ment to rule co-operationin criminal matterswithinthe EU, too. Since 1991 sev-
eral Conventions have been adopted under European Political Co-operation,
such asthe Convention on Simplified Extradition Procedure (1995), the Conven-
tion on Driving Disqualifications (1998) and the Convention on Mutual Assis-
tance in Criminal Matters (2000).

The well-known Schengen agreements are also International treaties. Their
background was to form a platform for police co-operation in order to compen-
satefor facilitating thefree movement of personswithin Europe'. The Schengen
treaties have become part of the so-called acquis communautaire and thus are
implemented in the so-called Third Pillar of the EU! to which | go back later.
Thetreatiesimposethe obligation to the policeto co-operateinthefield of prose-
cution. They authorise policei.a. to follow defendants across borders, to install
law enforcement agencies at the boundarieswherethe officersin fact exchanged
information on avery informal way etc.. The principle of nebisinidem is con-
sidered in the treaties to prohibit prosecution only if the defendant has already
been convicted of the crime concerned or if further prosecution is definitely
barred by the decision of an authority after the accused hasfulfilled certain obli-
gations (“Einstellung des Verfahrens nach Erfiillung von Auflagen”)'?. The
Schengen agreements are regarded to form the blueprint of co-operation be-
tween and among national authorities in the field of cross-border law enforce-
ment3 in accordance with the (later) EU treaties of Amsterdam and Nizza.

But the main problem of international treaties as instruments of mutual legal
aid has been seen in the fact that most of them have not become fully effective
(even acrossthe EU) becauseinternational treaties haveto beratified and not all
of themember states have done sowith all of the conventions. The 1991 Conven-
tion on the enforcement of foreign criminal sentences for instance has never
come into force.
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Nelles, Europédisierung des Strafverfahrens—Strafprozessrecht in Europa?, ZStW 1997, 727; Glef¥Like,
Rechtsschutz gegen grenziiber schreitende Srafverfolgung in Europa, Jura1998, 70; Hecker, Européisches Srafrecht
als Antwort auf transnationale Kriminalitat?, JA 2002, 723, 724.

Glef3 in Eser/Lagodny/Blakesley (ed.), The Individual as Subject of International Cooperation in Criminal Matters,
2002, 51 pp.; Hecker, Européisches Strafrecht als Antwort auf transnationale Kriminalitét?, JA 2002, 723, 724
See Protocol integrating the Schengen Acquisinto the Framework of the European Union, OJ C 340, 10.11.1997, p.
93; for further information see Glef3in Eser/Lagodny/Blakesley (ed.), TheIndividual as Subject of I nternational Coop-
eration in Criminal Matters, 2002, 52, 73 pp.

ECJ 11. 02. 2003 C-187/01 and C.385/01.

In detail Nelles, Europdisierung des Strafverfahrens—Strafprozessrecht fir Europa, ZStW 1997, pp. 727, 728, 735
pp.; Whelan, ‘ Fundamental Rights, Democracy and the Ruleof Law inthe Third Pillar’, in Barrett (ed), Justice Coop-
eration in the European Union, 1997, p. 205 pp; Anderson et. ., Policing the European Union, Oxford 1995.
Bradley, ‘ The Joint Initiative of the UK, France and Sweden for the Adoption of aCouncil Framework Decision onthe
Application of the Pronciple of Mutual Recognition to Financial Penalties, in Kerchove/Weyembergh (ed.), Lare-
connaissance mutuelle des décisions judiciaires pénales dans I’ Union européenne, 2001, 126.



European Community Law

Thegovernmentsof themember stateshavingin mind amore effective system of
mutual legal aid withinthe European Union but not willing to give up their sover-
eignty to punish made*“ Co-operationinthefield of Justiceand HomeAffairs’ to
form one of the fields of common politics of the EU. Besides this politics have
been extended also to thefield of Common Foreign and Security by thetreaty of

M aastricht. Since then the metaphor of atemple hasbeen used to describethele-

gal construction of the European Union. Actually westill haveto differ between

thethree so-called pillars of the European Union, which areto be given up under
provisions of the future Constitution.

¢ Thefird pillar isformed by theformer European Communities (i.e. European Coa
and Steedl Community; Euratom and the European [Economic] Community).

* Thesector of “Commonandforeign security” formsthe 2nd Pillar. The Coun-
cil of the secretaries of foreign affairs and the secretaries of war hasin some
way dealt with criminal matters, too, for instance by stating and updating a
Common Position (2001/931/CFSP) on the application of specific measures
to combat terrorism (updated in 2003/402/CSFP and 2003/482/CSFP). This
position contains alist of persons, groups and entities suspected of forming
part of international terrorism and of which the assetsmay and shall befrozen
by every member state under no additional precondition. Neverthelessfor the
rest | leave out the 2nd pillar.

* The 3rd Pillar is Co-operation in Justice and Home Affairs (CJHA).

Thisdifferentiation between thefieldsof politicsgo along with different ways of
law-making and different legal instruments, too.

Thefirst pillar isthe domain of the EU Commission. The main legal instru-
mentsare Regulations and Directives™. Regulationsare binding in their entirety
and directly applicable in all Member States. Directives, however, are not di-
rectly applicablebut are binding onthe Member Statesasto be convertedinto do-
mestic law. Directives not converted within the specified time limit may be in-
voked by individuals against a State'® as well as between individuals’.

In the 3rd Pillar (besides the classical measures of International Law) instru-
mentsasfollowsareforeseen: co-operation and joint actions, Council Decisions
and Framework Decisions'®. They are not directly applicable. But Framework
Decisionsarelegidativeactsbinding, asto theresult to beachieved, onthe mem-
ber states|eaving them freeto choosetheform of achieving theresults.*® 1 will go
on to thislater.
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Art. 249 ECT

Case 33/70, SACE (1970) ECR 1213 (directives; direct applicability); Joint cases C-6/90 and C-9/90, Francovich
(1991) ECR | — 5357 (state liability for breach of community law).

Case 481/99, Heininger (2001) ECR (13 December 2001); this judgement isto be found on the homepage of the ECJ
(http://curia.eu.int/en/transitpage.htm).

Cf. Art. 34 paragraph 2 EUT.

Bradley, ‘ The Joint Initiative of the UK, France and Sweden for the Adoption of aCouncil Framework Decisiononthe
Application of the Principle of Mutual Recognitionto Financia Penalties’, in Kerchove/Weyembergh (ed.), Larecon-
naissance mutuelle des décisions judiciaires pénales dans I'Union européenne, 2001, 127; Zeder, Der
Rahmenbeschlussals|nstrument der EU-Rechtsangleichungim Strafrecht am Beispiel desRahmenbeschlussesgegen
Geldfélschung, OJZ 2001, 81, 82, 83.
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a) First Pillar

Although it might occur that questions of penal law are only raised in the third
pillar, it waswithin thefirst pillar that apartial approximation of substantive pe-
nal lawswasinitiated. Thisisgrounded onthe Jurisdiction of the European Court
of Justice (the leading case is the famous Greek Maize case of 1989%°) and
amendments of the Amsterdam Treaties (Art. 209A) providing—roughly spo-
ken—that member states shall take the same measure to counter fraud affecting
the financial interest of the Community as they take to counter fraud affecting
their own financial interests.?! The Court added that the measurestaken shouldin
every case confer on the sanction “an effective, proportionate and dissuasive
character”. Here we meet the starting-point of one of the actual principles of
EU’s criminal policy.

Besidesthisthe Community created withinthefirst pillar aseries of “ non-pe-
nal” sanctions such as administrative fines or exclusion from entitlement to fur-
ther public subsidies.?? These sanctions primarily based on competition law can
be regarded aswhat we call in Germany “ Ordnunsgwidrigkeitenrecht” . The dif-
ference between penalties and administrative sanctions is only gradual, not es-
sential. Administrative sanctionsare estimated not to contain an ethical charge of
wrongfulness but only the charge of having inflicted arule. Thisiswhere meta-
physicsare brought in. To shortenit: It isobviousthat in thisfield conflicts may
arisebetween national penal law and EC law whichisdirectly applicable, too.

Also within the first pillar OLAF? has been created. The Commission has
bundled step by step its competence to counteract fraud, corruption and other
unwrongful actsagainst thefinancial interests of the EU in one Unit for thefight
against fraud. (UCLAF which was transformed into an independent Office in
1999). OLAF inter aliaexercises (under Regulation (EC) 1073/1999) the power
to carry out on-the-spot inspections and checks on the territory of the Member
States. Investigations are intended “for the detection of serious or transnational
irregularities that may involve economic operators acting in Several Member
States’. The Member States are obliged to co-operate and to give necessary sup-
port to the Officers of OLAF and to forward documentsand information relating
toinvestigations. OLAF sreportsshall constitute admissible evidencein admin-
istrative or judicial proceedings of the member State in which their use proves
necessary. The right of the suspected and checked persons especially to legal
protectionisnot ruled. OLAF isstrictly bound to efficacy. This European Office
for fight against fraud, OLAF, can be regarded as a model for the European ap-
proach to procedural penal law.
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Case 68/88, Adde [1989] ECR 2965; see Bose, The Obligations of Member Satesto Penalise Infringements of Com-
munity Law: From Greek Maizeto French Farmers, R.A.E. —L.E.A. 2001-2002, 103 pp; Delmas-Marty, ‘ The Euro-
pean Union and Penal Law’, in: ELJ 1998, p. 87 pp.; Estella Baker, Taking European Criminal Law Seriously,
Crim.L.R 1998, p. 361 pp.

Van der Wilt,  Some critical reflections on the process of harmonisation of criminal law within the European Union’,
in Klip (ed.), Harmonisation and harmonising measuresin criminal law, 2002, 77, 78 pp.

In detail Satzger, Die Europaisierung des Strafrechts, Kdln 2001, p. 57 pp.; Vogel, Europaische
Kriminalpolitik—europaische Strafrechtsdogmatik, GA 2002, 517.

For further information see von Bubnoff, Institutionelle Kriminalitatsbekdmpfung in der EU- Schritte auf demWeg zu
einem européischen Ermittlungs- und Strafverfolgungsraum, ZEuS 2002, 185, 196 pp.



EU: Especially the Third Pillar

Theinstrumentswhich wereforeseeninthetreaty of Maastricht establishing the
EU and thus the 3rd pillar, too, were besides the classical measures of Interna-
tional Law, co-operation and joint actions. In my opinion “co-operation” has
been the most effective instrument not to harmonise penal law in Europe but to
producethe need of harmonisation. Co-operation takesplaceinformal aswell as
in informal ways. Once official authorities are encouraged to co-operate infor-
mally, to form networks, to get familiar with thelaws of the other member states,
to make friendswith each other on avery personal level, they are on the slippery
slope of collusion. Forum-shopping®*isawell known term, meaning that prose-
cutorscan cometo an agreement about whereto bring acaseto court. | mean that
even “ authority-shopping” % has become possible, meaning that the police for
instance“ chase” asuspect acrossbordersuntil hefinally reachesamember state
with thelowest hurdleto obtain special evidence. It isobviousthat withinasys-
tem of informality formal restrictions lose their function as safeguards of indi-
vidual rightsagainst governmental power. Thusinformal co-operation and afair
process haveto beregarded asacontradictioin adjecto. Proceduresareno longer
transparent and legal protection is mostly out of sight.

Moreover a number of new institutions and offices has been installed. | will
only mention Europol, the European Judicial Network (EJN) and Eurojust which
is supposed to form the nucleus of a European Public Prosecutor’s Office.?®
Europol and Eurojust are independent Offices with personal immunity of their
officers. They areout of individual accountability and legal control.2” Only some
institutional supervisionisprovided resulting mostly in self-important reports of
the fore-mentioned institutions.?®

This development within the 3rd pillar has been additionally pushed by the
treaty of Amsterdam providing asanew instrument the Council framework deci-
sion. Framework decisions are legislative acts binding, as to the result to be
achieved, on the member states but leaving them free to choose the form of
achieving theresults®. Since 1999 anincreasing number (going to the number of
about 30) of such framework decisions have been set into force following the ac-
tion plan of the Council (of Tampere) on how to implement the provisions of the
treaty of Amsterdam establishing the so called “area of freedom, security and
justice”.

The most famousin the field of substantive law isthe framework decision on
terrorism (13.06.2002)*and in thefield of procedural law it istheframework de-
cision on the European arrest warrant (13.06.2002)3L. Without going into details

24

Kuhne, ‘ Die Bekédmpfung von internationaler Kriminalitdt und von Drogenabhéngigkeit als gemeinsames I nteresse
der Unionsstaaten’, in Mller-Graff (Hrsg), Européi sche Zusammenarbeit in den Bereichen Justizund Inneres, 1996,
85, 92, 95.

Nelles, Européisierung des Srafverfahrens—Strafprozessrecht fir Europa, ZStwW 1997, 738.

Cf. Vogel, Européische Kriminal politik—européische Strafrechtsdogmatik, GA 2002, 517.

Cf. Glef¥y/Luke, Rechtsschutz gegen grenziiber schreitende Strafverfolgung in Europa, Jura 2000, 400, 401, 406.
Europol for exampel is—beside the Financial Control—only controlled by its Joint Supervisory Body and the Joint
Audit Committee; For further information see Glef3, Europol, NStZ, 623, 624;

For further information cf. Footnote 19.

2002/475/JHA, OJ L 164, 22/06/2002 p. 0003-0007.

2002/584/J1, OJ L 190/1, 18/07/2002 p. 0001-0020.
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I will just name some framework decisions which have been adopted in the re-
cent year:

Council framework decision
* on the protection of the environment through criminal law (27.1.2003)%
* on combating corruption in the private sector (22.7.2003)%

¢ ontheexecution inthe European Union of orders of freezing property or evi-
dence (22.7.2003)*

A Council Framework Decision on the application of the principleof mutual rec-
ognition to financial penalties (Initiative of UK, France and Sweden; OJ C 278,
2. 20. 2001) is on the agenda of the Council. At the Council meeting of 8 May
2003 the Council announced to bewilling to formally adopt this Decision at one
of its next forthcoming meetings. First conclusions have been adopted on the
tracing of the use of prepaid mobile cardsin order tofacilitate criminal investiga-
tions.

As far as substantive law is concerned the framework decisions tend to be
more than just frameworks.® The framework decision on combating corruption
for instance definesin detail and even down to the wording the conducts which
shall constitute acrime. With regard to penalties and sanctions these framework
decisions operate with minimum and maximum rules. In the field of corruption
for instance the conductsreferred to shall be* punishable by apenalty of amaxi-
mum of at least one to three years of imprisonment”. One could presume that
these measures in fact lead to amore “harmonious’ penal law in Europe, but in
my opinion it is the other way round. Every country has its own criminal law
whichisembeddedinlegal and social culture®. Prescribing the conductsaswell
asthelegal threat of punishment causes frictions. Sanctions themselves have to
follow the rule of proportionality and this has as a precondition that the whole
system of sanctions is coherent.

With regard to procedural criminal law | will take the most recent framework
decision on the execution of orders freezing property as an example®”: A list of
offences is given in the framework decision that shall not—or: no longer—be
subject to verification of the double criminality of the act®—aprinciplewhich|
explained before in the context of international law. Freezing orders have to be
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2003/80/JHA, OJ L 029, 05/02/2003 p. 0055-0058.
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2002, 77.
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executed in every member state under the only precondition that the specific cer-
tificationsand forms are used which arelaid down in the annex of theframework
decision. Thelist of offencesisformulated in necessarily genericterms, to cover
the field of concerning offences in the national criminal laws. Thus we find for
instance offences as “laundering of the proceeds of crime”, “racism and xeno-
phobia’, “swindling” or “sabotage”. It is up to the member states to confer this
listinto their own criminal law. Thiswill probably avoid frictionswithinthelaw
of onecountry, but will causefrictionswhen it comesto execution of freezing or-
ders. Itisnot at all self-evident, that freezing ordersrelate to the same crimein
terms of the principle of “nullum crimen, nulla poenasine lege”.

Thisprinciple states, that thereisno crime and not punishment without alaw
stipulating that acertain and legally defined conduct isregarded to be crimeand
to be punished as acrime before this act is committed. This principle does not
go back to Nils Christiein thefirst [ine—but to Cicero. This principle hence has
been guiding jurisdiction in every European state since more than 2000 years.
And it seems to fade away in the European Union.*

Ruling principles of the actual criminal policy

I now will cometo some preliminary results and will roughly outline where and
how Europeanisationin criminal law actually causesfrictionsand thusleadstoa
disharmonious law in my understanding of the term.

Theterm*Harmonisation” inmattersof criminal law hasbeen used asapoliti-
cal motto and isin the heart of astrategy which shall insinuatethat thererealy is
aproblem, called“disharmony” and that thisproblem hasto beeliminated. Inmy
view withinthe criminal policy of Europetheterm of harmony isused only from
the perspective of government i.e. not considering the citizen asthe addressee of
laws and not taking into account the effects on the rights of the individual. This
leads to the assumption, that harmony is meant as a state of similarity of rules of
investigation.

So what is the hidden agenda and what are the guiding principles of
Europeanisation of criminal law?

The am isto form the so caled “area of freedom, security and justice”. In my
opiniontheattributeshave becomeinverted. Theguidelineof thecriminal policy is.

1. * Security” first!
There is a tension between security and freedom. Freedom is necessarily
connected to acertain state of insecurity. Lifeisamost insecuresituationand
it must even be regarded as being of mortal danger! From the perspective of
the government, however, freedom itself islooked at as being the source of
insecurity. Freedom contains the freedom to decide between—putting it in
every day language—acting good or acting bad. So leaving people free
meansrunning therisk that they opt for the bad. Thisleadsto theassumption

39 Cf.Frieberger, ‘Mutual Recognition of Final Decisionsand Dual Criminality’, in Kerchove/Weyembergh (ed.), Lare-
connaissance mutuelle des décisions judiciaires pénales dans I’ Union européenne, 2001, 163.

40 Cf. Schinemann, Die parlamentarische Gesetzgebung als Lakai von Briissel? Zum Entwurf des Européischen
Haftbefehlgestzes, StV 2003, 531, 532.
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that thefreecitizen himself isrisky and thereforeisin principlein opposition
to security. From thisthe conclusion issimple: Thereal risk isfreedom and
the real enemy of the security—in principle and in general—isthe free citi-
zen. This approach to criminal policy leads to what we call in Germany
“Feindstrafrecht” which is characterised as deeply illiberal.

2. “Fight” against crime

So the second principleisthat crime hasto be combated, that one hasto fight

it. Thereisawar to be led against everything named “ crime”. The weapons

are:

— asubstantive law covering nearly all sectors of private, social, economic
and public life

— “Effective, persuasiveand deterrent sanctions’—to which NicolaPadfield
will refer

— procedures which are widely delivered from safeguards for individual
rights, which are regarded as only to restrain the investigation authorities
and to hinder criminal law as being fully effective.

3. ThePrinciple of mutual recognition

isoneof the new instrumentsto removetherightsof theindividual asofrom
cross-border investigation and mutual assistanceintheclassical understand-
ing. Inmy opinion the actors of European criminal policy whoinfact arethe
representatives of themember states' governmentsi.e. the Council haveonly
copied principlesfromthefirst pillar, i.e. the* Free movement of goods’ and
implemented them into the 3rd. Evidence, frozen assets, surveillance, data
collection, interception of communications etc. seem to be regarded as gov-
ernmental “goods’ which then shall and must be moved free. Here, too, we
must notice, that theindividual, the citizen as the addressee of lawsis of no
relevance any longer and left aside.

Freedom first
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What can be done? To my opinion we have to raise the principles on their feet
again, which means “freedom first”, to probably reach a standard of bringing
freedom and security into a balance.

Thismeansin practice to lobby the national ministries of justice and the min-
istries of home affairs, to confront them with results of criminological and legal
research; it also meansto do lobbying work onthe European level . But to ask for
this from you as members of the ESC means to bring owls to Athens (or as |
found it translated in my dictionary: to bring coals to Newcastle).



Harmonising of Sentencing:
Will It Encourage a Principled
Approach?

Nicola Padfield
Senior Lecturer, Institute of Criminology,
University of Cambridge, UK

Itisagreat honour to beinvited to address this conference, especially under the
important heading of the Europeanisation of criminal law. The subject raises
many themes of great importance and | am delighted to play some small part in
the developing debate. It is a particular pleasure to be here in Helsinki. During
the harmonisation project which I’ll be discussing in this paper, | said loudly
morethan oncethat | would be tempted to move England and Wal esinto Finnish
territorial waters, at least when it came to criminal justice policy, that is. It is
wonderful to enjoy these Helsinki waters myself!

Professor Walker yesterday painted, | thought, an ambivalent picture of cur-
rent changesin the European Union. He pointed out 5 areaswhere having acon-
stitution might make a difference. Perhapsit is this ‘might’, this uncertainty at
theheart of the Areaof Freedom, Security and Justice, which makesmenervous.

Professor Nellesin her presentation explored the legal framework in which
harmonisation is taking place. She gave examples of recent devel opments such
asthe European Arrest Warrant, the Framework Decision on terrorism, and the
draft Framework Decision on the mutual recognition of financial penalties.
Thereare, | think, two preliminary questionswhichwe should ask beforewe pro-
ceed further. First, this conferenceisentitled Crime and Crime Control inan In-
tegrating Europe. Arewean integrating Europe?If so, what do we understand by
this ‘integrating Europe’ ? | wasinterested to hear the Minister of Justice, when
he opened this conference, say that definitions within the European Union be-
come ever more important and problematic. My second preliminary question,
What do we mean by harmonization, | will returnto later on, but we should bear
in mind the problematic meaning of the term from the beginning.

Perhaps | reflect typical British scepticism about decision-making in the EU
but | am supported by what the Dutchman, Tim Boekhout van Solinge, saysin
hisfascinating book on Drugs and Decision-making in the European Uniont. He
saysinthecontext of drugspolicy (butitisapplicabletotheareal amlookingat):

It is hard to detect any consistent line in the EU’s various action plans and
strategieson drugs. Outsidersmay imaginethat such plansariseasaresult of

1 2002, Mets & Schilt, Amsterdam
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detailed discussionswith frontline organisations, exter nal expertsand NGOs.
Thetruth israther different. They are basically bureaucratic products drawn
up by a small circle of officials to whom it may seem a fairly routine job,
amounting to a comprehensive list of possible measures and intentionsin a
variety of areas. The officials seek little contact with civil society or any other
part of the outside world while working on them. Theresult isawide-ranging
and fairly inscrutable array of possibilities that is scarcely serviceable as a
basis for specific measures.

Professor Wiles spokeearlier intheweek of thetraditional enlightenment liberal

elite having lost widespread public support. It is | think problematic that Euro-

pean Union decision-makers do not appear to have widespread public support.
Inthis presentation | would like to highlight some of the conclusionswhich |

have drawn from the research project of which | wasfortunateto beapart, apro-

ject? led by Professor Mireille Delmas Marty then of the University of Paris 1,

now of the CollégedeFrance. | am delighted that two colleaguesfrom the project

are heretoday. We were encouraged by our European Union fundersto concen-

trate on the harmonisation of sanctionsin three areas:

(i)  Terrorism

(i)  Cyber crime

(ili)  Environmental crimes

These areas are of course not the main stream of criminal law. It was curiousto
embark on a preliminary harmonisation project which concentrated on what
might be seen as exceptional crimes. But these three areas were chosen because
of their perceived importance to the European Union’s objective of creating a
highlevel of safety within an areaof freedom, security and justice by developing
common action among the Member States. There are already Framework Deci-
sionsmoving ustowards harmonisation in these areas, and of coursethe Council

of Europe hasalso been busy inthe environmental context. Devel oping common
action doesnot necessarily mean harmonisation. Infact, common action onjudi-

cial co-operation in criminal mattersincludes compatibility in rules and accord-

ing tothe Nice Treaty, article 31, ‘ progressively adopting measures establishing
minimum rulesrelating to the constituent elements of criminal actsand to penal-

tiesinthefieldsof organised crime, terrorism andillicit drug trafficking’ . One of

the questions | want to rai se this morning iswhether harmonisation would inevi-

tably mean atougher, harsher, regime. | want to raisethe danger of what might be
called * symbolic politics 3.

2
3
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See footnote 4 below
For afascinating discussion of thisinanother context, seeZimring, F. E., Hawkins, G., and Kamin, S., Punishment and
Democracy: Three Strikes land you're out in California, (OUP, 2001).



The Project

L et me describeto you the Harmonisation Project of which | wasapart. Thefirst

stage was a questionnaire sent to the 14 country representatives in early 2002

asking us to respond in writing to such questions as:

* Doesyour law have minimum penalties?

* Doesyour law allow the sentencer to reduce the punishment because of
mitigating circumstances?

¢ Doesyour law allow thejudgeto increasethe punishment abovethe permitted
maximum because of aggravating circumstances?

* Arelife sentences permitted in your country?

Sofar sogood. Youwill find the results published in L" Har moni sation des Sanc-
tions Pénales en Europe® which contains not only individual country reports but
aso some hundred pages of tables, which attempt to set out asynthesisof the dif-
ferent sentencing rules applicablein the 14 jurisdictions which took part. These
supplement the individual country reports.

I’m not sure that the Tables necessarily always represent national pictures ac-
curately. Language was a great problem for many of us. And | don’t just mean
working in aforeign language. Terminological confusion abounded. For exam-
ple, Please list al the ways in which sentences may be varied in your country
(well, the Frenchword was‘ amenager’ ? The suggested list to consider included:
amnistie, gréce, remise de peine, sursis probatoire, liberation conditionelle,
exécution delapeineal’ extérieur. Frequently, | wasn't surewhether my difficul-
tiesin responding were caused by the limitations of my French or thedifficulties
of comparative research in this area. Did liberation anticipée or liberation
conditionelle (two different things) include pre-trial, pre-sentence release, or
simply post sentence early release? Which, if either, included a conditional dis-
charge, a suspended sentence or simply early release? Even when the language
appears similar, the details are often hugely different.

Three phrases intrigued me from the start: the French use of the expressions
L es peines encourues; L es peines prononceées; L es peines appliqués/executés. It
isdifficult to translate them succinctly. Thefirst isthe possible or legal penalty,
the onethat you risk if you commit the crime. The second iswhat thejudge will
say in court. The third the punishment that you will actually suffer. We were a
group of lawyers and what we tended to concentrate on were the peines
encourues, the legally prescribed penalties. But thisis deeply misleading. If we
have a project of harmonisation, do we wish to harmonise the legal maxima or
thereality?Itisalso | would argue not only misleading, but deeply dangerousto
concentrate on prescribed penalties.

4  Delmas-Marty, Mireille, Giudicelli-Delage, Geneviéve, and Lambert-Abdel gawad, Elisabeth (2003), L' Harmonisation
des Sanctions Pénales en Europe, (Société de Législation Comparée, Paris, www.legiscompare.com).
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Stage 2

Stage 3
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Wethen met for two daysin Parisin April 2002. It was obvious that many coun-
try representativeswere concentrating in their responseson thelaw foundin stat-
utesor penal codes (laloi) and ignoring the actual sentencesjudges and/or mag-
istrates arelikely to impose in practice. We decided to devel op some hypotheti-
cal case studies, which became our ‘ cas pratiques’ and each country representa-
tive was encouraged to complete astory to show how such acase would proceed
intheir country. The environmental case study involved alorry which because of
worn tyres crashed over a bridge dumping its diesel into ariver. The driver ex-
plained that he had warned his boss about the tyres but had been told that eco-
nomic constraints on the company meant that he should continue for the mo-
ment. The story explained that it was a French company with a previous convic-
tionin France. We were asked to explore whether the managing director and/or
the company would be prosecuted in our own country and to describe the proba-
ble outcome. This provoked fascinating responses: intheanalysis, Marcel Bayle
concentrated on three areas: first, the huge variations in the definitions of envi-
ronmental crimes (particularly the mens rea requirements); secondly, several
countries do not prosecute companies (e.g. Italy) and thisraised difficult ques-
tions about the differences between criminal law and administrative regulation,
and indeed between different levels of criminal or quasi-criminal liability; the
third issue was whether the previous conviction in France would be recogni sed.
Although some countriesrecogniseforeign convictions, thisinitself led to many
practical problems. For example, in Englandit isconfusing that aforeign convic-
tion may not become ‘a conviction’ until the appeal processis exhausted.

The second of the * cas pratiques’ was the cyber crime scenario. Here we dis-
covered huge variations in anti-hacking law, including variations in the law on
criminalising attempts. When it cameto sentencing, it was easier to describethe
legal maximum and minimum sentences than the likely outcome (la peine
prononceée) since prosecutions are in fact rare. If there was a problem of rarity
valuefor thecybercrimestory 2, the matter wasthat much worse, I’ m glad to say,
for the terrorism story, but again, the replies revealed tensionsin the definitions
of the crimesinvolved aswell asin the penalties.

Stage 3 of the project involved not only an analysisof the caspratiques, are-writ-
ing of national chapters but also a questionnaire developed by the sociologist
Wanda Capeller, which she developed into a fascinating paper on the
‘Criminalisation of Risk and Penal Harmonisation’. | don't think that | was the
only contributor who was alittle bit shocked when | realised that she was plan-
ning to publish my frank responsesto her questionnaire, but it wasalso highly re-
vealing to see the way we had all struggled to answer questions on the institu-
tions of civil control and civil society in questionnaire form. Her paper usefully
pushes usin the direction of exploring the social and political phenomenon be-
hind the harmonisation project, the tensions which are pulling at the European
Union, as much as at individual nation states.



Harmonisation

Pitfalls

Harmonisation can be effected in anumber of ways: it can beimposed vertically
from on high, or developed horizontally through co-operation. But what exactly
do we mean by the term? Professor Delmas Marty distinguished

¢ |acooperation (bilateral/multilateral)

* |lacooperation renforcee

¢ |areconnaissance mutuelle

e |"assimilation: (vertical and horizontal assimilation)

* |"harmomonisation

e |'unification: (the development of identical rules)

Thereareobviously strong arguments, legal, political, philosophical, ethical and
practical for harmonisation, at every level. Perhapsthemost obviousarethelega
advantages whereby harmoni sation may | ead to an avoi dance of the doublejeop-
ardy (nebisinidem) difficulty, and to closer mutual co-operation and the recog-
nition of criminal records. There are huge equality and non-discrimination ad-
vantages which flow from some sort of harmonisation. Crime does not respect
borders. But all these arguments can be stood on their heads and become argu-
ments against harmonisation. Different national cultures result in different val-
ues. Thisisessentially apolitical question: it seemsto meaworthy political am-
bition that we should seek slowly to reconcile our different political and social
attitudesto crimeand punishment. Butitisalso alegal question: Isitalegitimate
constitutional activity? Isit adesirable or necessary ambition? Isit likely to be
effective? Isit feasible? No one should underestimate the current diversity.

So | moveonto discuss some possible pitfallsin the harmonisation process. Per-
haps the most important for me is the question whether harmonisation isadis-
tractionfrom thereal issues. Thereal fight against most crimes, especially those
such asterrorism and cybercrime, will be carried out by the police and other in-
telligence officers. Harmonising sentencing law isnot an obviouspolitical prior-
ity. But if our political masters are determined thereis areally basic first ques-
tion.

Can we European countries agree on a sentencing framework, based on core
principles acceptable to all member states? What are the key principles, accept-
abletoall countries? Desert, proportionality, deterrence or rehabilitation, for ex-
ample. A fundamental review of philosophical first principlesisrequired. | re-
main very nervousthat in the current political climateif we wereto agree, at an
EU level, on common principles of punishment, these would lead to increased
sentences of imprisonment without any real debate asto the efficacy and justice
of such sentences.

These possible pitfalls lead me to quote the wise and cautious words of our
Chairman of today’s plenary session, Professor Kimmo Nuotio, of the Univer-
sity of Helsinki, who argued that
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Hurdles

‘The other direction, not the top-down model of implementing hard law, but
the softer grass-root strategy of promoting * free movement of legal ideasand
innovations’ between the legal systems, and encouraging the inclusion of
comparative aspectsin law drafting processes, and the use of model legisla-
tion and other soft law, might prove more successful in the long run’®.

Thereis area danger that the pressure from the EU towards framework deci-
sions encouraging minimum sentences for perceived threats such as terrorism
will lead to avery superficial form of harmonisation. It will ignore the value of
diversity and the need for flexibility.

Even if you decide that harmonisation is a project to be espoused, there are a
number of hurdlesto be jumped before anything approximating harmonisation
can beachieved. Do weneed acommon institutional structure? Common defini-
tionsin substantive, procedural and evidential |aw? To agree whether weare har-
monising maximum penalties simply, or the reality? In which case, we should
start with early releaserules. Thereislittle point having clear guidelines on sen-
tencing frameworksif thereis no such clarity on the interpretation and applica-
tion of those sentences. Also effective sentences demand substantial resourcing
as well as effective measures of effectiveness, which we do not have.

Conclusions: What about a principled approach?

Thevalue of comparative law and of comparative criminology isof courseto al-
low us to discover the richness, weaknesses and contradictions in our various
systems. Thereisarea valueindiversity: | had the opportunity to go to Chinaa
coupleof timesto discuss sentencingissues. Thefirst timewasto discusstheim-
portance of consistency. To argue for consistency in Chinaseemed as curious as
arguing for worldwide consi stency. But consi stency isimportant, becauseincon-
sistency can be unfair. Differences must be justifiable. Diversity also hasiits at-
tractions: it canbeasign of richness, of what Professor Eser calls* thistreasure of
alternatives ®. So how can we agree on common standards and policieswhich al -
low for imagination and innovation, and not heavier sentencing?

| offer two examples, two starting points, to contribute to the discussion. The
first is clause 135 of aBill currently before the UK Parliament:

Clause 135 of English Criminal Justice Bill 2002:

Purposes of sentencing

Any court dealing with an offender in respect of his offence must haveregard
to the following purposes of sentencing —

(a) the punishment of offenders;

(b) the reduction of crime (including its reduction by deterrence);

5  Opcit note 4, at page 470
6 Op cit footnote 4, at page 416
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(c) thereform and rehabilitation of offenders;

(d) the protection of the public; and

(e) the making of reparation by offenders to persons affected by
their offences.

Parliament is being asked to legislate the aims of punishment, but without any
priority being given to these different aims. Will thishelp? 1t may, or it may not,
make judges and magistrates think alittle more about their function’. But it will
dolittleinitself | fear to build faith in the sentencing system, or in the authority
and expertise of sentencing judges.

| offer you an alternative starting point for proportionate sentences, taken
from Professor Delmas Marty’s analysis:

Indicateurs Echelle de gravité

Intérét 1ésé Valeur a haute protection (absolue ou quasi absolue)
Valeur a protection relative
Régles de discipline de la vie en société

Dommage Dommage réalisé quantitativement fort
Dommage réalisé quantitativement faible
Menace (mise en danger)

Faute Faute intentionnelle

Faute d’imprudence (simple ou délibéré)
Faute matérielle

But | haveno moretimeanditisnot my purposetoday to find our core principles
but simply to underlinethe need for some hard thinking. Do please contact me by
emalil if you would like to discuss these issues further. | end simply with more
thanks, and not only to my colleague Dr Amanda Matravers for projecting my
PowerPoint presentation for me! Thisconferencewill have achieved agreat deal
in promoting the free movement of criminological ideas and innovations. We
have lots to learn from each other. But may we not be steam-rollered into hasty
and inappropriate harmonisation. Thank you for inviting me, and thank you for
listening.

7

More importantly, it puts no limits on the upper limits of sentencing.
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