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THE GERMAN LÄNDER AND THE EUROPEAN COMMUNITY 
- TOWARDS A REAL FEDERALISM? 

Rudolf Hrbek 

I. The problem 

The Fed e r a l Republic of Germany i s the o n l y EC member country 
w i t h a f e d e r a l system. It was e v i d e n t from the very beginning 
t h a t EC membership might a f f e c t b a s i c components of West 
German f e d e r a l i s m : the q u a l i t i y of the Länder as s t a t e e n t i ­
t i e s a t s u b n a t i o n a l l e v e l , endowed w i t h genuine powers i n 
c e r t a i n p o l i c y f i e l d s ; the balance between f e d e r a t i o n (Bund) 
and Länder, acc o r d i n g t o c o n s t i t u t i o n a l law and p o l i t i c a l 
needs, r e q u i r i n g the r i g h t of the Länder t o autonomous a c t i o n 
f o l l o w i n g t h e i r own p o l i t i c a l p r i o r i t i e s ; and t h e i r r i g h t t o 
p a r t i c i p a t e i n f e d e r a l l e g i s l a t i o n and a d m i n i s t r a t i o n v i a the 
Bundesrat. On the o t h e r hand it c o u l d not be excluded t h a t 
West Germany's f e d e r a l system might have a n e g a t i v e impact on 
the i n t e g r a t i o n process i n the EC, i f the Länder would impose 
r e s t r i c t i o n s on the F e d e r a l Government's freedom of manoeuvre 
i n Community i n s t i t u t i o n s (esp. the C o u n c i l ) and the Govern­
ment would become, i n t h i s c o n t e x t , the " p r i s o n e r " of the 
Lander. The problem was, t h e r e f o r e , how to meet adequately 
and s a t i s f y both the requirements r e s u l t i n g from the f e d e r a l 
system of the Federal R e p u b l i c of Germany and at the same 
time the f u n c t i o n a l and p o l i t i c a l needs of EC i n t e g r a t i o n . 
The Länder have demanded from the o u t s e t a g r e a t e r and more 
s u b s t a n t i a l share in d e c i s i o n - m a k i n g on EC matters at n a t i o ­
n a l l e v e l . The Federal Government, however, has responded 
r e s t r i c t i v e l y by p o i n t i n g to A r t i c l e s 24 and 32 of the B a s i c 
Law and to needs r e s u l t i n g from the p o l i t i c a l c o n d i t i o n s of 
decision-making i n the C o u n c i l . 

Ways and means have been developed f o r e s t a b l i s h i n g Länder 
p a r t i c i p a t i o n in EC d e c i s i o n - m a k i n g at n a t i o n a l (= domestic) 
l e v e l . But the Länder d i d complain t h a t a l l these arrange-
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merits and p r a c t i c e s had proved inadequate. They viewed the 
r a t i f i c a t i o n of the S i n g l e European A c t as the o p p o r t u n i t y to 
push through the demands they had been making f o r long namely 
t o e s t a b l i s h a l e g a l b a s i s f o r t h e i r r i g h t s t o p a r t i c i p a t i o n . 
The Federal Government complied w i t h these demands in so f a r 
as i t agreed t o i n c l u d e a supplementary p r o v i s i o n ( A r t i c l e 2 ) 
to the R a t i f i c a t i o n Act which would r e g u l a t e the e x t e n t and 
procedure of f u t u r e Länder p a r t i c i p a t i o n . 
The f o l l o w i n g paragraphs w i l l f i r s t e x p l a i n why and how the 
Lander f e e l d i r e c t l y a f f e c t e d b y E C l e g i s l a t i o n o r o t h e r 
l e g a l instruments of the Community. T h i s is f o l l o w e d by an 
overview on p r e v i o u s forms of p a r t i c i p a t i o n , on d i r e c t EC-re­
l a t e d a c t i v i t i e s which the Länder have been pursuing autono­
mously, and on the new arrangements agreed upon i n the R a t i f i ­
c a t i o n A c t . Then the paper d e a l s w i t h problems which s t i l l 
e x i s t o r c o u l d r e s u l t from the new c o n s t e l l a t i o n . I n c o n c l u ­
s i o n the paper w i l l o u t l i n e p e r s p e c t i v e s f o r both the FRG's 
f e d e r a l system as w e l l as the f u t u r e development of the EC 
and the i n t e g r a t i o n process. 

I I . The impact of EC policies on the Länder 

The a c t i v i t i e s of the Community are based on the t r e a t i e s 
e s t a b l i s h i n g the EC. There are p r o v i s i o n s s p e c i f y i n g genuine. 
Community powers and r e s p o n s i b i l i t i e s ( t h i s a p p l i e s to a g r i c u l t u r a l , t a r i f f , c o m p e t i t i o n and t r a n s p o r t p o l i c i e s , to name 
major f i e l d s ) ; there i s A r t i c l e 100 o f the EEC Treaty which 
r e l a t e s to and envisages the harmonization of l e g a l p r o v i s i o n , 
i n f i e l d s which are important f o r the f o r m a t i o n and f u n c t i o -
ning of a Common Market; and, l a s t but not l e a s t , there i s 
A r t i c l e 235 g i v i n g a k i n d o f g e n e r a l l e g i s l a t i v e a u t h o r i z a -
t i o n ("Kompetenz-Kompetenz"). The a p p l i c a t i o n o f a l l these 
powers does not o n l y touch on Länder i n t e r e s t s , but can a l s o 
i n t e r f e r e w i t h genuine Länder competences i n s p e c i f i c f i e l d s 
i n t o which the f e d e r a t i o n , a c c o r d i n g t o c o n s t i t u t i o n a l law a t 
n a t i o n a l l e v e l , would not be allowed to i n t e r v e n e . 
Examples are: 
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- ed u c a t i o n and v o c a t i o n a l t r a i n i n g ; 
- t r a n s p o r t p o l i c y (esp. p o r t t r a f f i c and b u s i n e s s ) ; 
- environmental p r o t e c t i o n ; 
- budgetary and s t r u c t u r a l p o l i c y . 

During the debate on the r a t i f i c a t i o n of the SEA in 1986 the 
Länder presented a whole l i s t of cases i n which, as they 
argued, the Community had i n t e r f e r e d i n Länder a f f a i r s w i t h ­
out a corresponding need in terms of p r o b l e m - s o l v i n g or 
i n t e g r a t i o n p o l i c y n e c e s s i t i e s , sometimes even without proper 
l e g a l b a s i s . In the Bundesrat s e s s i o n on May 16, 1986, the 
B a v a r i a n M i n i s t e r of S t a t e , Schmidhuber, e x p r e s s i v e l y c r i t i ­
c i z e d what he c a l l e d "Kompetenzanmaßungen" ("power presump-
tuousness") of the EC amd gave the f o l l o w i n g examples f o r 
cases i n which the Community e i t h e r l a c k s r e s p o n s i b i l i t i e s o r 
in which unnecessary r e g u l a t i o n s have been e f f e c t e d : 

" Q u a l i t y demands on fr e s h w a t e r , the p r e s e r v a t i o n of b i r d 
s p e c i e s , toy s a f e t y , environmental programme, consumer educa­
t i o n in primary and secondary s c h o o l s , the Community's a c t i o n 
programme f o r the p r e v e n t i o n of cancer, the European adminis­
t r a t i v e c o u r t , c u l t u r a l a c t i v i t i e s " . Schmidhuber added: "The 
r e g u l a t i o n z e a l of the Community has not spared key areas of 
Länder r e s p o n s i b i l i t i e s such as media matters, h i g h e r educa­
t i o n laws and the r e g i o n a l promotion of economic development. 
I t i s high time t o oppose t h i s c e n t r a l i s t - c u m b u r e a u c r a t i c way 
o f t h i n k i n g . " 
With r e s p e c t to the SEA the Länder - i r r e s p e c t i v e of the 
p a r t y p o l i t i c a l composition of t h e i r governments - f e a r e d and 
were deeply concerned t h a t many of i t s p r o v i s i o n s might lead 
t o even deeper and f u r t h e r going i n t e r f e r e n c e in fundamental 
Länder r e s p o n s i b i l i t i e s . The Bundesrat Opinion on the SEA 
R a t i f i c a t i o n Act, which was unanimously adopted on May 16, 
1986, summarized t h e i r concerns and c r i t i c i s m as f o l l o w s : 

When seeking to c r e a t e an i n t e r n a l Community market v i a the 
harmonisation o f l e g a l and a d m i n i s t r a t i v e p r o v i s i o n s i n 
member s t a t e s , e f f o r t s must be made to ensure t h a t "the high 
standard o f p r o t e c t i o n i n the Federal R e p u b l i c o f Germany i n 
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the f i e l d s o f h e a l t h , s a f e t y , environmental p r o t e c t i o n and 
consumer p r o t e c t i o n are not lowered to a g e n e r a l l y poorer 
European l e v e l " . A s regards plans t o a l t e r the p r i n c i p l e s o f 
v o c a t i o n a l t r a i n i n g and job e n t r y i t must b e taken i n t o 
account t h a t the r e s p o n s i b i l i t i e s f o r these f i e l d s i n the 
Federal R e p u b l i c of Germany l i e e n t i r e l y o r p a r t l y i n the 
Länder. 

R e f e r r i n g to SEA p r o v i s i o n s on r e s e a r c h and technology 
p o l i c y the Länder complained about a t w o f o l d danger: i n t e r f e ­
rence i n t h e i r e x c l u s i v e l e g a l powers i n c u l t u r a l and educa­
t i o n matters and v i o l a t i o n s of the "Subsidiaritätsprinzip", 
the p r i n c i p l e a c c o r d i n g t o which s u p e r i o r s o c i a l u n i t s (e.g. 
the European Community) should not be e n t r u s t e d w i t h t a s k s 
which can be b e t t e r performed by s m a l l e r s o c i a l u n i t s (e.g. 
the Länder). There must be a continued guarantee f o r p o l i c y 
measures at Länder l e v e l . 

This p r i n c i p l e must a l s o be observed i n the f i e l d of e n v i ­
ronmental p o l i c y . The t r a n s f e r of powers to the European 
Community, i n s o f a r as t h i s i s necessary, must be c l e a r l y 
d e l i m i t e d and the h i g h environmental p r o t e c t i o n standards 
a l r e a d y achieved in the F e d e r a l R u p u b l i c of Germany r e t a i n e d . 
Furthermore, Community measures should not r e s u l t i n u n j u s t i ­
f i a b l e d i s t o r t i o n s o f c o m p e t i t i o n f o r business w i t h i n the EC. 

In the case of p r o j e c t s aimed at s t r e n g t h e n i n g economic and 
s o c i a l cohesion i n the Community the s t i p u l a t i o n s of A r t i c l e 
91a B a s i c Law must be observed. The R e s o l u t i o n of the Bundes­
r a t e x p r e s s l y s t a t e s : "The r e g i o n a l promotion of economic 
development i s a Länder task and t h i s r e s p o n s i b i l i t y s hould 
not be eroded v i a r e f e r e n c e to A r t i c l e 10 of the SEA". In 
t h i s c o n t e x t the Länder a l s o c r i t i c i s e d the " a c t i v i t y of the 
Commission a g a i n s t the fundamentally t r i e d and t e s t e d r e g i o ­
n a l s t r u c t u r a l p o l i c y i n the F e d e r a l R e p u b l i c of Germany, 
which - in accordance w i t h the c o n s t i t u t i o n a l d e l e g a t i o n of 
r e s p o n s i b i l i t i e s - i s a Länder t a s k " . As t h i s p o l i c y s e t s out 
t o o f f s e t s p e c i f i c l o c a t i o n a l disadvantages i n the F e d e r a l 
R e p u b l i c of Germany and not to achieve n a t i o n a l c o m p e t i t i v e 
advantages, the a p p l i c a t i o n o f the c o m p e t i t i o n p o l i c y i n t s t r u -
ments of the EEC Treaty, i t i s clai m e d , i s not j u s t i f i e d . 
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The planned t r a n s f e r of powers of implementation to the 
Community Commission was regarded by the Länder as an i n f r i n ­
gement of t h e i r a d m i n i s t r a t i v e r e s p o n s i b i l i t i e s . 

The Länder accused the F e d e r a l Government of not having 
c o n s u l t e d and i n c l u d e d them, at l e a s t to an adequate degree, 
i n the d i s c u s s i o n on the SEA. The n e g l e c t of Länder i n t e ­
r e s t s , the Länder complained, i s i n c o m p a t i b l e w i t h the p r i n ­
c i p l e of f e d e r a t i v e l o y a l t y ("Bundestreue"). The Länder a l s o 
regarded t h i s as a c o n t r a v e n t i o n of arrangements between the 
F e d e r a l Government and the Länder r e g a r d i n g t h e i r p a r t i c i p a ­
t i o n in matters r e l a t i n g to the European Community. The 
Länder c a t e g o r i c a l l y demanded t h a t extended r i g h t s of p a r t i c i ­
p a t i o n b e f i r m l y e s t a b l i s h e d i n the R a t i f i c a t i o n A c t i n order 
t o enable a n a r t i c u l a t i o n o f t h e i r own i n t e r e s t s d u r i n g 
f u t u r e d e c i s i o n s , e s p e c i a l l y d u r i n g the implementation o f the 
reform programme s e t out i n the SEA. They made t h e i r support 
f o r the R a t i f i c a t i o n A c t c o n t i n g e n t upon the f u l f i l m e n t o f 
these demands. This r a i s e s the q u e s t i o n of p r e v i o u s p o s s i b i l i ­
t i e s of Länder p a r t i c i p a t i o n i n d e c i s i o n s r e l a t i n g t o the 
European Community. 

I I I . Forms and patterns of Länder participation in EC 
related decision-making 

1. Prev i o u s Länder p a r t i c i p a t i o n (1958-1986) 

Since the Länder expected the membership of the FRG in the EC 
t o have c o n s i d e r a b l e e f f e c t s o n t h e i r s t a t u s a s s t a t e e n t i ­
t i e s and on the balance between the f e d e r a t i o n (represented 
i n EC i n s t i t u t i o n s by the F e d e r a l Government) and the Länder 
w i t h i n the f e d e r a l i s t system, they t r i e d to adapt to the new 
s i t u a t i o n a s e a r l y a s p o s s i b l e b y e s t a b l i s h i n g s p e c i a l i n s t i ­
t u t i o n s and procedures as means to b r i n g about proper p a r t i ­
c i p a t i o n . 
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a) The "Bundesrats-Verfahren", a l s o c a l l e d " Z u l e i t u n g s v e r f a h ­
ren" 

The b a s i s of t h i s procedure has been l a i d down i n the R a t i f i ­
c a t i o n A c t to the T r e a t i e s of Rome i n 1957. The p r o v i s i o n s 
say, t h a t the F e d e r a l Government has to i n f o r m the Bundesrat 
(and Bundestag) on p r o p o s a l s as soon as the EC Commission has 
forwarded them to the C o u n c i l . The Bundesrat then has the 
o p p o r t u n i t y to d i s c u s s what has been proposed and g i v e the 
Federal Government i t s o p i n i o n (= a recommendation). Although 
the Fe d e r a l Government i s not l e g a l l y bound by such recommen­
da t i o n s i t has t o take them i n t o c o n s i d e r a t i o n i n accordance 
w i t h the p r i n c i p l e o f f e d e r a t i v e l o y a l t y ("Bundestreue"). A t 
the request of the Bundesrat the F e d e r a l Government must 
p r o v i d e i n f o r m a t i o n on d e c i s i o n s adopted by the C o u n c i l and 
on any d e v i a t i o n s from the Bundesrat recommandations. 
The procedure gave the Länder p o s s i b i l i t i e s t o i n f l u e n c i n g 
decision-making, s i n c e the simple i n f o r m i n g of the Bundesrat 
has developed i n t o a r e g u l a r and i n t e n s i v e exchange of views 
w i t h the F e d e r a l Government. T h i s communication process 
proved to be u s e f u l f o r the F e d e r a l Government as w e l l , s i n c e 
the Länder d i d pr o v i d e e x p e r t i s e and a d m i n i s t r a t i v e e x p e r i e n ­
ce which was e s p e c i a l l y v a l u a b l e w i t h r e s p e c t to the implemen­
t a t i o n of EC l e g i s l a t i o n , a task which l i e s w i t h i n the respon­
s i b i l i t y of the Länder. The procedure has been regarded as 
p o s i t i v e and u s e f u l but, from the Länder p o i n t of view, not 
enough to s a t i s f y t h e i r demands f o r more e f f i c i e n t p a r t i c i p a ­
t i o n . 

b) The i n s t i t u t i o n of the "Länder Observer a t the EC" 
("Länder-Beobachter") 

This i n s t i t u t i o n , e s t a b l i s h e d as e a r l y as 1956 (during the 
t r e a t y n e g o t i a t i o n s ) , has the f u n c t i o n o f c o l l e c t i n g informa­
t i o n and p a s s i n g i t t o the Bundesrat, t o conferences o f 
Länder m i n i s t e r s and t o the Länder governments. The observer 
attends the meetings i n the F e d e r a l M i n i s t r y o f Economics i n 
which g u i d e l i n e s f o r the German d e l e g a t e s (e.g. the Permanent 
R e p r e s e n t a t i v e i n B r u s s e l s ) are being e l a b o r a t e d , the mee­
t i n g s of the C o u n c i l and i t s Committees, and meetings of the 
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Bundesrat and i t s Committees d e a l i n g w i t h EC a f f a i r s . Toge­
t h e r w i t h a v a r i e t y of c o n t a c t s i n B r u s s e l s a l l t h i s makes 
the observer a u s e f u l i n s t i t u t i o n . I t s e f f e c t i v e n e s s , how­
ever, is l i m i t e d due to very modest m a t e r i a l and personnel 
r e s o u r c e s . 

c) De f a c t o - p a r t i c i p a t i o n of Lander R e p r e s e n t a t i v e s in EC 
i n s t i t u t i o n s . 

T h i s form of Länder p a r t i c i p a t i o n has been devo l o p i n g without 
l e g a l b a s i s and has been a p p l i e d p r a g m a t i c a l l y . I t means 
"membership" of Länder r e p r e s e n t a t i v e s ( i n most cases: c i v i l 
s ervants) i n the FRG-delegation i n E C i n s t i t u t i o n s . There 
they p r o v i d e t h e i r e x p e r t i s e and have a t the same time the 
o p p o r t u n i t y to a r t i c u l a t e s p e c i f i c i n t e r e s t s of the Länder. 

d) The "Länderbeteiligungsverfahren" of 1979 
The i n t r o d u c t i o n of t h i s procedure was a compromise between 
the Fe d e r a l Government and the Länder governments, l a i d down 
in an exchange of l e t t e r s between the F e d e r a l C h a n c e l l o r and 
the chairman of the conference of the Prime M i n i s t e r s of the 
Länder. The Länder had demanded an arrangement f o r t h e i r 
p a r t i c i p a t i o n based on l e g a l norms whereas the F e d e r a l Govern­
ment was o n l y ready to agree to a v o l u n t a r y commitment on i t s 
p a r t to i n v o l v e the Länder i n EC r e l a t e d decision-making a t 
n a t i o n a l l e v e l . 
The new arrangement d i d u n d e r l i n e the o b l i g a t i o n of the 
F e d e r a l Government and the Länder to seek c l o s e and t r u s t f u l 
c o o p e r a t i o n on European Community p r o j e c t s which come under 
the e x c l u s i v e l e g i s l a t i v e r e s p o n s i b i l i t y of the Länder or 
which fundamentally a f f e c t Länder i n t e r e s t s . In comparison 
w i t h the "Bundesrats-Verfahren" ( c f . "a") the duty to i n f o r m 
was extended to cover the i n i t i a t i v e s and p r o p o s a l s of the EC 
Commission before these are f o r m a l l y forwarded to the Coun­
c i l . I n accordance w i t h t h i s arrangement the F e d e r a l Govern­
ment expected the Länder to reach agreement on a concerted 
p o s i t i o n t o n o t i f y the F e d e r a l Government o f t h i s p o s i t i o n 
w i t h i n a reasonable space of time and to take i n t o account 
the f o r e i g n and i n t e g r a t i o n p o l i c y o b j e c t i v e s and n e c e s s i t i e s 
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of the Federal Government. The Federal Government is o n l y 
allowed to d e v i a t e from the Länder p o s i t i o n " f o r c o m p e l l i n g 
f o r e i g n and i n t e g r a t i o n p o l i c y reasons" and must g i v e an 
e x p l a n a t i o n f o r i t s d e v i a t i o n . At the request of the Länder 
the Federal Government agreed, wherever p o s s i b l e , to a l l o w 
two Länder r e p r e s e n t a t i v e s to a t t e n d n e g o t i a t i o n s in the 
a d v i s o r y bodies of the C o u n c i l of M i n i s t e r s and the Commis­
s i o n . A new s e c t i o n ( S e c t i o n 85a) was added to the J o i n t 
Standing Orders of the Federal M i n i s t r i e s (GGO I I ) w i t h 
p r o v i s i o n s f o r the new procedure. The Länder e s t a b l i s h e d 
s o - c a l l e d J o i n t O f f i c e s f o r the v a r i o u s p o l i c y f i e l d s a s 
c o n t a c t p o i n t s f o r the corresponding departments of the 
F e d e r a l Government. 
As opposed to the "Bundesrats-Verfahren" each Land in t h i s 
procedure has equal r i g h t s . I n s t e a d of the m a j o r i t y vote 
system in the Bundesrat t h i s procedure r e q u i r e s the unanimous 
agreement of a l l Länder. The degree of c o o r d i n a t i o n and 
consensus r e q u i r e d is one of the reasons f o r the overwhelming­
ly negative response to t h i s new procedure. Other reasons are 
the j u x t a p o s i t i o n of two procedures, and, above a l l , the de 
f a c t o s u p e r i o r i t y of the "Bundesrats-Verfahren" due to the 
f a c t t h a t the Bundesrat i s a n e s t a b l i s h e d i n s i t i t u t i o n w i t h 
an e x t e n s i v e and e f f i c i e n t i n f r a s t r u c t u r e and a broad spec­
trum o f r e l i a b l e c o n t a c t s . 

e) Channels of i n f l u e n c e in the framework of normal f e d e r a l -
L a n d - r e l a t i o n s 

Apart from the above mentioned s p e c i a l i n s t i t u t i o n s and 
procedures the Länder coul d (and s t i l l can) use othe r chan­
n e l s f o r i n f l u e n c i n g decision-making i n E C a f f a i r s a t n a t i o ­
n a l l e v e l . S i n c e EC p o l i c i e s have an impact on p o l i c i e s d e a l t 
w i t h i n the n a t i o n s t a t e , they are s u b j e c t t o c o n s i d e r a t i o n 
and d i s c u s s i o n in the complex c o o r d i n a t i o n and c o o p e r a t i o n 
network which e x i s t s i n a f u l l y e s t a b l i s h e d f e d e r a t i v e sy­
stem. 
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2. The Länder p a r t i c i p a t i o n a c c o r d i n g to SEA R a t i f i c a t i o n 
A c t of 1986 

The supplementary p r o v i s i o n to the SEA R a t i f i c a t i o n A c t 
c a l l e d f o r by a l l Länder should c o n t a i n the f o l l o w i n g o b l i g a ­
t i o n s f o r the F e d e r a l Government: 
- t o i n f o r m "the Bundesrat i n d e t a i l and a t the e a r l i e s t 
p o s s i b l e o p p o r t u n i t y about a l l p r o j e c t s w i t h i n the European 
Community framework which might be of i n t e r e s t t o the Län­
der" ; 

" t o o b t a i n the Opinion of the Bundesrat before approving 
European Community r e s o l u t i o n s on Community p r o j e c t s in which 
a l l o r i n d i v i d u a l p r o v i s i o n s come under the e x c l u s i v e l e g i s l a ­
t i v e r e s p o n s i b i l i t y of the Länder o r fundamentally a f f e c t 
t h e i r i n t e r e s t s " and "to take these i n t o account i n negota-
t i o n s " and " i n p r o j e c t s i n which a l l o r i n d i v i d u a l p r o v i s i o n s 
come under the e x c l u s i v e r e s p o n s i b i l i t y o f the Länder"; on l y 
t o d e v i a t e from t h i s o p i n i o n " f o r c o m p e l l i n g f o r e i g n and 
i n t e g r a t i o n p o l i c y reasons" and " i n the case of d e v i a t i o n ... 
t o inform the Bundesrat o f the primary reasons" f o r t h i s 
d e v i a t i o n ; 

"upon request t o i n v i t e r e p r e s e n t a t i v e s of the Länder t o 
a t t e n d n e g o t i a t i o n s in the a d v i s o r y bodies of the Commission 
and the C o u n c i l of M i n i s t e r s " in cases in which a Bundesrat 
O p i n i o n i s r e q u i r e d . 

A r t i c l e 2, as i t f i n a l l y had been agreed upon, c o n t a i n s the 
f o l l o w i n g p r o v i s i o n s . 

The F e d e r a l Government's duty to inform is extended; more 
s p e c i f i c a l l y , there are plans to a s s i g n Länder r e p r e s e n t a t i ­
ves ( i n p a r t i c u l a r , the Länder Observer) t o the Permanent 
M i s s i o n . 
- Contrary to the o r i g i n a l Bundesrat demand and i n the i n t e ­
r e s t s o f i t s p o l i t i c a l m a n o e u v r a b i l i t y i n E C i n s t i t u t i o n s the 
F e d e r a l Government s h a l l not be o b l i g e d to await the Bundes­
r a t Opinion, "but w i l l g i v e the Bundesrat the o p p o r t u n i t y t o 
s t a t e i t s o p i n i o n w i t h i n a reasonable p e r i o d o f time before 
i t approves E C r e s o l u t i o n s i n which a l l o r i n d i v i d u a l p r o v i -
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sio n s come under the e x c l u s i v e l e g i s l a t i v e r e s p o n s i b i l i t y of 
the Länder o r fundamentally a f f e c t t h e i r i n t e r e s t s " . 

The F e d e r a l Government s h a l l not be made dependent on 
Bundesrat d i r e c t i v e s , but s h a l l "take i t s o p i n i o n i n t o ac­
count d u r i n g n e g o t i a t i o n s . I n s o f a r as the Opinion r e l a t e s to 
e x c l u s i v e l e g i s l a t i v e matters of the Lander the F e d e r a l 
Government s h a l l o n l y be allowed t o d e v i a t e from t h i s O p inion 
f o r i r r e f u t a b l e f o r e i g n and i n t e g r a t i o n p o l i c y reasons. 
Furthermore, i t s h a l l take the Länder i n t e r e s t s a r t i c u l a t e d 
b y the Bundesrat i n t o account i n i t s c o n s i d e r a t i o n s " . 
- In the case of d e v i a t i o n s the Bundesrat s h a l l be informed 
of the primary reasons. 

The Fe d e r a l Government s h a l l , wherever p o s s i b l e , i n v i t e 
"upon request r e p r e s e n t a t i v e s of the Länder to a t t e n d the 
n e g o t i a t i o n s in the a d v i s o r y bodies of the Commission and the 
C o u n c i l o f M i n i s t e r s " . 

The s p e c i f i c d e t a i l s of the new i n f o r m a t i o n and p a r t i c i p a t i o n 
procedure should be r e g u l a t e d in a s p e c i a l agreement between 
the Federal Government and the Länder. 

3. D i r e c t and independent Länder a c t i v i t i e s 

P a r a l l e l to the s t e a d i l y growing f u n c t i o n a l scope of the EC 
and as a r e a c t i o n to what the Länder p e r c e i v e d t o be u n s a t i s ­
f a c t o r y and i n e f f i c i e n t i n s t i t u t i o n s and procedures o f p a r t i ­
c i p a t i o n i n EC r e l a t e d decision-making, the Länder have 
s t a r t e d t o launch d i r e c t a c t i v i t i e s v i s - a - v i s E C i n s t i t u ­
t i o n s , independent of the F e d e r a l Government. 

Such a c t i v i t i e s i n c l u d e p o l i t i c a l c o n t a c t s of Land a u t h o r i ­
t i e s and Länder p o l i t i c i a n s w i t h EC i n s t i t u t i o n s i n B r u s s e l s . 
This form of communication takes p l a c e in d i f f e r e n t ways: 
mutual v i s i t s o r exchanging l e t t e r s , memoranda e t c . 
- With the e s t a b l i s h m e n t of s o - c a l l e d "Information Bureaus" 
("Informationsbüros") the Länder opened a new channel f o r 
i n c r e a s i n g t h e i r i n f l u e n c e and added a new element to the EC 
r e l a t e d communication network. The f i r s t i n f o r m a t i o n bureaus 
were s e t up i n 1985 (Hamburg and Saarland) and s i n c e f a l l 
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1987 a l l Länder - w i t h the ex c e p t i o n of B e r l i n (which w i l l 
p r o bably f o l l o w soon) - have such a bureau. 
The i n f o r m a t i o n bureaus are not formal r e p r e s e n t a t i v e i n s t i t u ­
t i o n s s i n c e such a c l a i m would be i n c o m p a t i b l e w i t h the 
e x c l u s i v e r i g h t of the F e d e r a l Government to pursue f o r e i g n 
p o l i c y and represent the country's i n t e r e s t s abroad. The 
Länder were eager to a v o i d c r e a t i n g the impression they were 
going to i n t e r f e r e w i t h t h i s competence of the F e d e r a l Govern­
ment. They understand and d e s c r i b e the f u n c t i o n s of t h e i r 
i n f o r m a t i o n bureaus as l i s t e n i n g p o s t s , lobby c e n t r e s and 
s e r v i c e i n s t i t u t i o n s f o r a l l those ( o r g a n i z a t i o n s , companies, 
etc.) from the r e s p e c t i v e Land seeking to e s t a b l i s h c o n t a c t s 
w i t h EC i n s t i t u t i o n s and t h e i r d e p a r t m e n t s / d i v i s i o n s . 
- Each Land has a Permanent D e l e g a t i o n in Bonn, r e p r e s e n t i n g 
the i n t e r e s t s of the Land - and the Land as s t a t e e n t i t y 
i t s e l f - towards the f e d e r a t i o n (Bund), p r i m a r i l y the Fe d e r a l 
Government. A l l these D e l e g a t i o n s have been o f f i c i a l l y a t t r i ­
buted the f u n c t i o n o f d e a l i n g w i t h E C - r e l a t e d a f f a i r s . 
- One should not f o r g e t in t h i s c o n t a c t s the e f f o r t s of the 
Land parliaments t o p a r t i c i p a t e i n E C - r e l a t e d d i s c u s s i o n s and 
d e c i s i o n s where i n t e r e s t s o f the r e s p e c t i v e Land i s a t s t a t e . 
There have been debates on EC p o l i c i e s in Land p a r l i a m e n t s or 
q u a s i - f o r m a l meetings between members of a Land p a r l i a m e n t 
and members of the European P a r l i a m e n t coming from the respec­
t i v e Land. 

IV. Actual problems 

1. Implementation of A r t . 2 SEA R a t i f i c a t i o n A c t : 
the agreement between F e d e r a l Government and Länder 

I n accordance w i t h the p r o v i s i o n s l a i d down i n A r t . 2 SEA 
R a t i f i c a t i o n A c t , the Fe d e r a l Government and the Länder are 
t r y i n g t o r e g u l a t e d e t a i l s o f the new i n f o r m a t i o n and p a r t i c i ­
p a t i o n procedure in a formal agreement. By the end of October 
1987 they were not yet capable of b r i d g i n g the gap between 
t h e i r r e s p e c t i v e p o s i t i o n s . Whereas the Länder c l a i m r e g u l a ­
t i o n s which would a l l o w them a maximum of p a r t i c i p a t i o n , the 
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Fed e r a l Government takes a r e s t r i c t i v e stand, the f o l l o w i n g 
p o i n t s seem to be c o n t r o v e r s i a l . 

- S i z e and q u a l i t y of what has to be s u b j e c t of i n f o r m a t i o n . 
With r e s p e c t to the Bundesrat-Opinions: who decides which 

cases f a l l i n t o t h i s category; w i l l the Bundesrat be able t o 
co n s i d e r the time f a c t o r and a v o i d an undue delay; which 
Bundesrat i n s t i t u t i o n should decide o n the Opinion, i f deba­
t e s and d e c i s i o n s in open p l e n a r y s e s s i o n are inadequate; 
s h a l l the Bundesrat have the p o s s i b i l i t y to add a supplement 
t o i t s Opinion i f during n e g o t i a t i o n s a new s i t u a t i o n has 
emerged. 
- I n c l u s i o n of Länder r e p r e s e n t a t i v e s i n the German delega­
t i o n f o r EC i n s t i t u t i o n s : which i n s t i t u t i o n s f a l l i n t o t h i s 
category, what w i l l be the p r e c i s e f u n c t i o n s of Länder r e p r e ­
s e n t a t i v e s (to i s s u e s a statement?) and which r o l e s h a l l be 
given to the Observer of the Länder. 
- Status and working c o n d i t i o n s of Länder c i v i l s e r v a n t s i n 
the Permanent M i s s i o n in B r u s s e l s . 

The I n f o r m a t i o n Bureaus: s h a l l t h e i r f u n c t i o n and a c t i v i ­
t i e s be made s u b j e c t to t h i s agreement. 

Perhaps there are good reasons not to o v e r r a t e the f a c t t h a t 
the n e g o t i a t i o n s on these p o i n t s have not yet come to an end 
and to expect t h a t i n p r a c t i c e F e d e r a l Government and Länder 
( v i a Bundesrat) w i l l cooperate in a c o n s t r u c t i v e way and 
develop p r a g m a t i c a l l y r u l e s and modes of behaviour. Other 
observers are l e s s o p t i m i s t i c and foresee even more i n t e n s e 
c o n f l i c t s . 

2. Demands f o r amending the B a s i c Law ( A r t i c l e 24) 

Although A r t i c l e 2 of the R a t i f i c a t i o n A c t i n t r o d u c e s a l e g a l 
b a s i s f o r the p a r t i c i p a t i o n of the Länder i n EC r e l a t e d 
d e c i s i o n making, which means a s u b s t a n t i a l improvement f o r 
them, there are s t i l l v o i c e s demanding the amendment of 
A r t i c l e 24 B a s i c Law. 
They take up demands already forwarded by the Enquete-Commis-
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s i o n of the Bundestag on Reform of the B a s i c Law in the 
mid-1970s, a c c o r d i n g to which the t r a n s f e r of s o v e r e i g n 
powers t o i n t e r n a t i o n a l i n s t i t u t i o n s should o n l y b e p o s s i b l e 
" v i a law which would r e q u i r e the consent of the Bundesrat". 
The F e d e r a l Government r e f u s e s to accept such a c l a u s e , s i n c e 
t h i s p r o v i s i o n would l i m i t i t s freedom of manoeuvre i n EC 
i n s t i t u t i o n s c o n s i d e r a b l y . Whereas a l l Länder had supported 
the demand f o r a s o l u t i o n which had been fo r m u l a t e d i n A r t . 2 
R a t i f i c a t i o n A c t , i t i s d o u b t f u l t h a t a s u f f i c i e n t m a j o r i t y 
would be backing a much f u r t h e r going i n i t i a t i v e towards 
amending the c o n s t i t u t i o n . 

3. Claims of Länder p a r l i a m e n t s f o r more p a r t i c i p a t i o n i n 
EC r e l a t e d d e c i s i o n - m a k i n g . 

G r e a t e r , b e t t e r and more e f f i c i e n t p a r t i c i p a t i o n of the 
Lander in decision-making on EC matters a c c o r d i n g to the new 
formula o f A r t i c l e 2 SEA R a t i f i c a t i o n Act w i l l i n p r a c t i c e 
mean p a r t i c i p a t i o n of Länder governments v i a the Bundesrat. 
The Länder pa r l i a m e n t s are anxious not to loose a d d i t i o n a l 
ground towards t h e i r r e s p e c t i v e governments and have proposed 
in November 1986 the f o l l o w i n g arrangements: 

a duty on the p a r t of the Land government to i n f o r m the 
Land p a r l i a m e n t about Community p r o j e c t s "which might be of 
i n t e r e s t t o the Land"; 

"before s t a t i n g i t s Opinion i n the Bundesrat o n Community 
p r o j e c t s i n which a l l or i n d i v i d u a l p r o v i s i o n s come under the 
e x c l u s i v e l e g i s l a t i v e r e s p o n s i b i l i t y o f the Lander o r funda­
m e n t a l l y a f f e c t t h e i r i n t e r e s t s the Land government s h a l l 
g i v e the Land p a r l i a m e n t an o p p o r t u n i t y w i t h i n a reasonable 
p e r i o d o f time t o s t a t e i t s o p i n i o n . A s p e c i a l procedure 
s hould be c r e a t e d to deal w i t h urgent cases;" - in the case 
of d e v i a t i o n s the Land government s h a l l i n f o r m the Land 
p a r l i a m e n t of the primary reasons. 

If such a procedure would be i n t r o d u c e d , the n a t i o n a l d e c i ­
sion-making process i n EC a f f a i r s would become n e c e s s a r i l y 
more c o m p l i c a t e d and time-consuming which might worsen the 
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n e g o t i a t i o n p o s i t i o n o f the F e d e r a l Government i f she were 
r e s p o n s i b l e f o r d e l a y i n g the work of Community i n s t i t u t i o n s . 

4. The " E u r o p e - a b i l i t y " of the Länder 

The new Länder r i g h t s of p a r t i c i p a t i o n imply a g r e a t e r work­
load f o r them. They are not o n l y expected to c o n t r i b u t e to 
the f o r m u l a t i o n of Bundesrat Opinions but a l s o to observe 
c e r t a i n d e a d l i n e s . I f the Länder i n t e n d to make proper use of 
t h e i r new and extended r i g h t s o f p a r t i c i p a t i o n , they w i l l 
have t o i n v e s t i n personnel resources and o r g a n i z a t i o n a l 
c a p a b i l i t i e s . They need more expert knowledge i n EC a f f a i r s 
i n c l u d i n g the " r u l e s " of the (bargaining) game i n EC i n s t i ­
t u t i o n s . 
This would apply to Länder p a r l i a m e n t s as w e l l . The Länder 
(governments) must develop ways and procedures f o r c o o r d i n a ­
t i n g t h e i r p o s i t i o n s w i t h i n due time s i n c e the Bundesrat 
Opinion expresses a m a j o r i t y p o i n t of view. Each government 
w i l l b e c o n f r o n t e d w i t h the task o f c o o r d i n a t i n g adequately 
i n t e r e s t s and p o s i t i o n s of d i f f e r e n t m i n i s t r i e s - a c o m p l i c a ­
ted task as can be seen from the performance w i t h i n the 
F e d e r a l Government in Bonn. 

5. The EC p o l i c y - m a k i n g m a n o e u v r a b i l i t y of the Federal 
Government 

The primary concern o f the Federal Government i n a l l d i s c u s ­
s i o n s on Länder p a r t i c i p a t i o n has been and s t i l l i s to ensure 
a maximum of m a n o e u v r a b i l i t y in EC decision-making. 
The before mentioned 4 p o i n t s i n d i c a t e where there might be 
dangers. I n accordance w i t h the p r i n c i p l e o f f e d e r a l l o y a l t y 
("Bundestreue") both s i d e s - F e d e r a l Government and the 
Länder - w i l l have to make e f f o r t s to a v o i d d i f f i c u l t i e s . 
Demands towards the Länder have a l r e a d y been mentioned under 
the heading " E u r o p e - a b i l i t y " ("Europafähigkeit"). As concerns 
the F e d e r a l Government there are good reasons to repeat the 
recommendation or even demand f o r the appointment of one of 
i t s members - w i t h c a b i n e t s t a t u s - who should have the 
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r e s p o n s i b i l i t y f o r b e t t e r c o o r d i n a t i n g between the d i f f e r e n t 
m i n i s t r i e s and, in a d d i t i o n , between the F e d e r a l Government 
and the Bundesrat. 

V. Conclusion and outlook 

The new form of Länder p a r t i c i p a t i o n i n the EC r e l a t e d d e c i ­
sion-making process is another c h a l l e n g e and t e s t to the 
f e d e r a l i s t system of the FRG. A g a i n s t the p r e v i o u s experience 
s i n c e 1949 w i t h the a c t u a l behaviour of F e d e r a l Government 
and Lander one may expect t h a t the f u t u r e p r a c t i c e w i l l 
correspond to the needs of t r u s t f u l mutual c o o p e r a t i o n , the 
determinant and f e a t u r e of a sound and working f e d e r a l s t r u c ­
t u r e . If so, t h i s c o u l d have a p o s i t i v e e f f e c t on the f u t u r e 
development of the EC. I n t e g r a t i o n progress w i l l be i n c r e a ­
s i n g l y more dependent on p r i n c i p l e s which belong t o the very 
substance of a f e d e r a l i s t system (which has n o t h i n g to do 
w i t h the formal acceptance o f a f e d e r a l s t r u c t u r e i n c o n s t i t u ­
t i o n a l terms); mutual t r u s t and l o y a l t y , the "Subsidiarltäts-
p r i n z i p " , c o o p e r a t i o n and the w i l l i n g n e s s to seek a balance 
o f i n t e r e s t s . 
G r e a t e r engagement of the Länder i n EC a f f a i r s might comp l i ­
cate the decision-making process; i t o f f e r s , o n the o t h e r 
hand, the chance f o r EC p o l i c i e s and the EC i n t e g r a t i o n 
process t o be more f i r m l y r o oted i n the " g r a s s r o o t s " and to 
generate and r e c e i v e more p o s i t i v e response and acceptance 
amongst the p u b l i c . 

F i n a l l y , one should not f o r g e t the slogan "Europe of the 
Regions" which p o i n t s - from a f u n c t i o n a l p o i n t of view - to 
the need and demand t h a t t e r r i t o r i a l u n i t s a t s u b n a t i o n a l 
l e v e l deserve g r e a t e r a t t e n t i o n and t h a t t h e i r p o t e n t i a l b e 
b e t t e r e x p l o i t e d . This does apply t o the n a t i o n s t a t e ( c f . 
processes of d e c e n t r a l i z a t i o n and r e g i o n a l i s t tendencies) but 
i t should b e c a r e f u l l y c o n s i d e r e d w i t h i n the E C system a s 
wel 1. 
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